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the Economy 





Cost of Living A drop of 0.3 per cent in December’s cost of living 


was reported by the Bureau of Labor Statistics. The 
all-items figure for 1954’s final month was 114.3 per 
cent of the 1947-1949 average. Lower food costs, 


down 0.6 per cent to 110.4, was the main factor. 


industrial Federal Reserve Board’s index of industrial production 
rose one point further in December to 130 per cent of 

Production ; ’ 

the 1947-1949 average. Output for the year 1954 as 

a whole closed on the index at 125 per cent, down 


from the 1953 figure of 134 per cent. 


Construction December construction increased to a new high, re- 


flecting gains in private, residential and public con- 
struction. The total 1954 construction was 5 per cent 
larger than it was in 1953—a record $37.2 billion. 
The number of private housing units started in 
December at a seasonally adjusted annual rate oi 
close to $1.5 million was the highest on record for 


that month. 


Workweek- The average workweek in factories stood at 40:5 hours 
i in December—a little above the level of a year ago, 
Earn ngs but quite a bit above the low of last spring. While 
hourly earnings were unchanged, average weekly earn- 


ings rose to a new peak of $74.12. 


Employment Employment for December is slightly lower than that 


of the preceding month. Unemployment is now 
2,838,000—4.5 per cent of the civilian labor force. 
The labor force for December stands at 63,526,000. 


Personal Total personal income for November is $287.6 billion. 
income 


Consumer credit rose considerably in November to 
$29,209 million. 


Corporate With figures for the third quarter, the seasonally ad- 
Profits justed annual rate for corporate profits before taxes 
is $33.5 billion, and after taxes, $17 billion. A com- 
parison with 1953 shows 1954 corporate profits both 


before and aiter taxes considerably lower. 
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Problems 








An Alternative to the Strike 


By GEORGE W. GOBLE 





This article is an attempt to answer 
some of the questions received by the 
author since the publication of his 
article ‘‘The Nonstoppage Strike’’ in 
the February, 1951 Labor Law Journal 





URING the five-year period 1949 to 
1954, labor-management disputes in 
the United States caused 23,394 work stop- 
pages, involved 13,600,000, workers and 
caused the loss of 199,600,000 man-days. 
The dollar loss of these strikes is incalculable. 


The strike has come to be regarded as in- 
evitable in a democracy. With labor it has 
become sacrosanct. Up to the present time 
the law has neither recognized nor offered 
an effective alternative. It is as if our 
minds had become closed to the considera- 
tion of a substitute for the strike. 

Is it not time seriously to ask ourselves a 
question: Is the strike inevitable? Must we 
always have with us such a wasteful and 
hurtful method of settling labor-manage- 
ment disputes? Is not the American genius 
for organization and know-how capable, of 
devising a substitute? 


It may surprise some people to learn that 
a bill was introduced in the Eighty-second 
Congress having as its object the replace- 
ing of the strike by another plan for resolv- 
ing labor-management disputes.* The bill 
(H. R. 6600) has been called the “nonstop- 
page strike bill.” It is the purpose of this 
article, by means of questions and answers, 
to analyze the main features of this bill. 


(1) Question: 
page strike bill 
reduce strikes? 

Answer: The nonstoppage strike bill 
proposes to prevent work stoppages by sub- 
stituting financial penalties for strikes as 
the means by which labor and management 
may bring economic pressure to bear upon 
one another in the collective bargaining 
procedure. 


(2) Question: What 


would the plan impose? 


does the nonstop- 
eliminate or 


How 
propose to 


financial penalties 


Answer: When a nonstoppage strike is 
called, management would be required to 
deposit weekly with the National Labor 
Relations Board an amount equal to the 
company’s average weekly net profits for 
the taxable year immediately preceding the 
strike, together with 25 per cent (or other 
agreed percentage) of the salaries of speci- 





For earlier discussion of the nonstoppage 
Strike proposal, see 2 Labor Law Journal 105 
(February, 1951); Current Economic Comment, 
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August, 1950, p. 3; Current Economic Comment, 
November, 1950, p. 52. 
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fied officers and executives of the company. 
Labor would be required to submit to a 
weekly deduction of 25 per cent (or other 
agreed percentage) of wages, which would 
also be deposited with the Board. The 
plan would continue tc operate and the par- 
ties would continue to negotiate. If the 
parties settled their dispute within 90 days, 
all amounts paid to the Board would be re- 
turned. If they failed to reach an agree- 
ment within 90 days, the entire deposit 
would be forfeited to the United States 
Government. The same procedure would 
then be repeated for the next 90 days, and 
.so on until the parties reached an agreement. 


In the event of a forfeiture of net profits, 
the plan provides for a modification of the 
amount forfeited—at the end of the taxable 
year during which the strike occurs—so 
that the actual forfeiture would be the net 
profits accruing during the period of the 
strike rather than those of the previous year. 


(3) Question: Supposing there are no 
net profits or that they are unascertainable, 
how would the company’s forfeiture be 
determined? 


Answer: In cases where it is inappro- 
priate to use net profits for determining the 
amount of the company’s forfeiture, the 
plan permits the parties to agree to a 
stipulated amount in lieu of net profits. 
The company would not be permitted to 
pay dividends during the period that the 
strike continued beyond 90 days. 


(4) Question: 
plan compulsory? 


Is the nonstoppage strike 


Answer: No. It would become effective 
in any industrial unit only if agreed to by 
management and labor in that unit. 


(5) Question: Would the nonstoppage 
strike agreement be a part of the collective 
bargaining contract? 
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Answer: It might be either a part of the 
collective bargaining contract or a separate 
agreement. 


(6) Question: How long would the agree- 
ment last? 


Answer: It would continue as long as 
the collective bargaining contract continued, 
and until the next contract was executed. 
It is essential that the nonstoppage strike 
agreement bridge the gap between two col- 
lective bargaining contracts because that is 
when most disputes arise. 


Would Plan Replace Conciliation, 
Mediation or Arbitration? 


(7) Question: Would the plan, if adopted, 
supplant conciliation, mediation or arbitra- 
tion where they are now used? 


Answer: No. All these devices could 
still be used for effecting a settlement while 
a nonstoppage strike was in progress. 


(8) Question: 
place labor-management 
government regulations? 


Answer: No. The National Labor Rela- 
tions Board would be hardly more than a 
stakeholder and an agency for giving official 
sanction to the beginning and termination 
of the strike. It is true that in the event 
of an alleged violation of the law the Board 
would have power to determine whether 
the charge is well founded and, if it were, 
to enter a cease-and-desist order. But the 
Board now has similar powers with respect 
to other provisions of the National Labor 
Relations Act. No more power would be 
given the Board than would be essential to 
making the plan effective. The proposed 
plan involves much less governmental inter- 
vention than does either compulsory arbi- 
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tration or governmental operation, which 
are the only other alternatives to the strike 
that have been seriously proposed. 


(9) Question: Does the plan involve gov- 
ernmental interference in collective bar- 
gaining? 

Answer: No. The opposite is true. The 
plan would enhance the scope and prestige 
of collective bargaining. It would shift the 
focus of attention and effort from the picket 
line to the conference table, would encour- 
age calm and reasoned discussion of demands, 
and would reduce personal antagonisms. It 
would give the negotiators larger scope for 
providing the means by which a dispute 
might be settled without a work stoppage. 


(10) Question: What inducement does 
the plan offer to the parties to settle a con- 
troversy? 


Answer: The 90-day provision makes it 
possible for large sums of money to be col- 
lected from both sides and to be impounded 
by the National Labor Relations Board. 
Failure of the parties to settle their con- 
troversy by the ninety-first day would re- 
sult in the forfeiture of these funds to the 
United States Government. Settlement be- 
fore that date would prevent it. The 
knowledge of this impending loss unless 
the deadline were met would constitute a 
powerful inducement to both parties to settle 
their dispute before the forfeiture occurred. 


(11) Question: Would a contract incor- 
porating the plan constitute a surrender of 
labor’s right to strike? 


Answer: Not permanently, but it would 
require a suspension of the right to strike 
during the period of the contract and until 
the next contract was negotiated. Either 
party could refuse to agree to the inclusion 
of the plan in the second or any succeeding 
contract. 


(12) Question: What would labor obtain 
in return for the waiver of its right to 
strike? What power would it acquire under 
the nonstoppage strike procedure for exert- 
ing economic pressure upon management 
for bargaining purposes? 


Answer: Under the nonstoppage strike 
plan, labor would retain the most coercive 
attribute of the regular strike, that is, the 
power to cause the loss of net profits by the 
company. In addition, labor would acquire 
the power to compel officials and executives 
to forfeit a percentage of their salaries and, 
during the continuance of the strike beyond 
9) days, to prevent the payment of divi- 
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dends to stockholders—neither of which 
powers does it now possess. While inflict- 
ing these injuries, labor would continue to 
work and to draw a major portion, if not 
all, of its wages—which it cannot now do 
during a regular strike. 


(13) Question: What would management 
obtain as an offset to the advantages gained 
by labor under the nonstoppage strike? 
What power would management acquire for 
exerting economic pressure upon labor for 
bargaining purposes? 


Answer: Labor would give up its right to 
call a regular strike, that is, to stop the 
plant completely, thereby causing the com- 
pany to lose ail its income, as well as its 
competitive position in the market, and to 
incur shut-down and maintenance expenses. 
Management would acquire an exemption 
from these losses and continue io receive 
enough income to pay taxes, interest and 
other fixed charges—which it does not now 
do in the event of a regular strike. In addi- 
tion, labor would surrender its opportunity 
to promote the loyalty and unity of its 
membership and to dramatize its cause by 
means of the regular strike. Furthermore, 
labor would submit to a deduction of an 
agreed percentage of its wages and lose its 
right to receive strike benefits. 


(14) Question: The value of many stocks 
is based upon the regularity of dividend 
payments. Deferring a dividend payment 
might cause the price of the company’s 
shares to fall on the market and, thus, to 
damage the credit standing and general 
reputation of the company. For this rea- 
son, would not the prohibition of the pay- 
ment of dividends be too drastic? 


Answer: No. The deferment of divi- 
dend payments would not apply until after 
the nonstoppage strike had continued for 
90 days. During the first 90 days, the com- 
pany might pay any dividends its reserves 
would permit. After that, no dividends 
could be paid. But by that time the com- 
pany would have forfeited its net profits for 
a quarter and would be in a less favorable 
position for paying dividends. Further, the 
time would have come for the stockholders 
of the company, who are the real owners, to 
feel the pinch of the strike, so that they 
would become active in behalf of their in- 
terests and in an early settlement of the 
controversy. It should be noted that nothing 
in the plan prevents making-up of dividend 
payments after the strike is settled, if the 
reserves of the company are sufficient to 
permit it. 
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Furthermore, it is believed that with the 
nonstoppage strike as the, known cause of 
any dividend deferment, it is hardly likely 
that the market price of the shares in the 
company would be appreciably affected. 


(15) Question: Is the provision against 
the payment of dividends by the company 
likely to encourage labor to call nonstop- 
page strikes for trivial causes? 


Answer: No. The company could not be 
hurt by this provision until after the strike 
continued for 90 days and, since by that 
time labor as well as management would 
have suffered a loss, there would be no in- 
ducement for labor to call a strike except 
for what it regarded as a meritorious cause. 


(16) Question: The forfeiture of net 
profits and the prohibition of dividend pay- 
ment during a nonstoppage strike injures 
the stockholders of the company. What 


would be the justification for injuring these 
innocent people who are not responsible for 
the management of the company? 


Answer: There are three answers: (a) 
The stockholders are the owners of the 
company. They are the real employer. The 
strike, in reality, is against them. The 
officers and executives are only their repre- 
sentatives. (b) The stockholders are the 
people who are now hurt by a regular 
strike, for which, also, they have no im- 
mediate responsibility. The proposed law 
would leave this loss where it is at present, 
except that it would make it possible for the 
loss to be mitigated or avoided altogether 
by a prompt settlement of the strike. (c) 
It is not essential that net profits be re- 
ceived by the company or dividends be paid 
to stockholders in order that the plant be 
kept running during a wage controversy. 
The only purpose of the proposed law is 
to prevent work stoppages. No more of an 
innovation should be made than would be 
necessary to accomplish this result. 


(17) Question: Might not the 25 per cent 
forfeiture of salaries result in the penalizing 
of some executives who had no authority 
or voice in the decisions on labor policies 
or contracts? 

Answer: Yes, this is possible. sut it 
should be noted that certain executives 
might by express terms be excluded from 
the nonstoppage strike contract. This would 
take care of executives in plants or divisions 
other than the one covered by the contract. 
It might also take care of some executives 
in the same plant if, for some reason, their 
exemption seemed desirable. Normally, how- 
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ever, all executives in the involved plant 
or division should be subjected to the salary 
forfeiture, because they constitute manage- 
ment. Each is a part of management. They 
stand in no different position than nonunion 
men who are bound by the agreement of 
the union, in the determination of whose 
affairs they have no voice. Nonunion men 
cannot participate in determining what de- 
mands shall be made on the company or 
whether a strike shall be called or company 
proposals accepted, and yet they are bound 
by the decisions made. This is true because 
once a collective bargaining contract is made, 
it becomes the law of the plant so far as 
the employees in the plant are concerned. 
The proposed change simply would make 
the contract also become the law of the 
plant so far as the executives are concerned. 
This would mean they would be bound 
whether they had had any direct voice in 
making the contract or not. 


While it is true that a nonunion man may 
benefit from a union contract, this is not 
always the case. In a strike by the union 
to obtain union security or a checkoff, for 
example, the nonunion man stands to gain 
nothing. Indirectly, he may gain from the 
strengthening of the union, if the union wins 
its strike. But in similar fashion any ex- 
ecutive may gain from the increased strength 
which comes to the company if management 
wins the strike. 

But even as to executives in the same 
plant, the bill leaves the matter of their in- 
clusion or exclusion to the contracting par- 
ties. There are so many types of company 
organization, and frequently they are so 
complex, that it seems better to let this 
matter be determined by an elastic con- 
tractual clause than by a rigid statute. 


(18) Question: Suppose a nonstoppage 
strike contract would be desired in one 
plant or division of a large industrial unit, 
and the plant or division itself made no 
profit or else kept no separate record of 
profit, what forfeiture would be required of 
the company? 


Answer: The bill provides that in such a 
contingency and in other contingencies 
where calculation of profits would be diffi- 
cult or inappropriate, the parties might 
agree that a stipulated weekly amount, in 
lieu of profits, might be made subject to 
forfeiture. 


(19) Question: If a company has a num- 
ber of plants widely scattered, and a num 
(Continued on page 143) 
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Influences of the Common Law 
on Make-Work Practices in Industry 


By JOHN R. VAN DE WATER 


“Whence it is that in our law the goodness of a custom depends upon its 
having been used time out of mind; or, in the solemnity of our legal phrase, 
time whereof the memory of man runneth not to the contrary. This it is that 
gives it its weight and authority: and of this nature are the maxims and cus- 


toms which compose the common law . 


. of this kingdom.” 


—Blackstone’s Commentaries, Book I, page 66 


E ARE OFTEN TEMPTED to wish 

that the common law, based as it is 
on the reported decisions of the courts in 
thousands of practical situations involving 
the realities of economics and human rela- 
tions, would finally set down for us the best 
principles for the regulation of industrial 
conflict—yet we are far from unanimity to- 
day in determining the outside limits of 
group action beyond which neither organ- 
ized labor nor management may go without 
violating the legally protected rights of 
others. There are three main reasons why 
this unanimity has not been achieved. 
Partly because of the confusion arising 
out of the attempt to balance the conflict- 
ing interests of the parties,’ partly because 
of the complexity and variability of human- 
relations situations themselves and partly 
because of the diversified and independent 


common law developments in many states 
with no central authority to decide among 
them,” we have not, in the field of industrial- 
relations law, even approximated what Black- 
stone termed “that admirable system of 
maxims known by the name of the 
common law, as extending its authority uni- 
versally over all the realm.” * 


Scope of Study 


Many excesses by management in the 
field of labor relations are subject to legal 


control. We will here, however, be con- 
cerned with common law influences on pro- 
ductivity and total industrial output of 
American industry through aiding and al- 
lowing, removing and limiting, the work- 
restrictive practices of labor. The creation 
and application to union activities of the 





' For one study of the balance of interests here 
involved, see Jules J. Justin, ‘‘Arbitration Under 
the Labor Contract—Its Nature, Function and 
Use,’’ 2 Labor Law Journal 908, 921 (Decem- 
ber, 1951). 


Influences of Common Law 


*? See the discussion of the resultant confusion 
in EHrie Railroad Company v. Tompkins, 304 
U. S. 64, 58S. Ct. 817 (1938). 

3 Blackstone’s Commentaries, Book IV, p. 412. 
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illegal-purpose doctrine, as noted below, is 
one key example of the importance of the 
common law in this field. 


“Featherbedding” practices as referred to 
in this study include those activities limit- 
ing the use of labor-saving methods and 
equipment; requiring more workers on a 
job than are legitimately needed; requiring 
an excessive number of work operations; 
limiting the hourly, daily or even yearly 
output of an industry; and excluding new 
and competent workers from the field, or 
placing artificial or arbitrary barriers in the 
way of their entry.‘ Strike, boycott and 
picketing activities causing temporary re- 
sults of these kinds are not a matter of 
concern in this review. We are, rather, 
concerned with those activities which ac- 
complish an ultimate and continuous re- 
striction on productivity or total industrial 
output—and their regulation. 


At times, labor’s aim through these prac- 
tices is to avoid temporary technological 
unemployment, yet often the result has been 
the long-run maintenance of an “unnatu- 
rally” large work force at less than optimal 
efficiency. The problem is further compli- 
cated by this legitimate question: Where 
is the line to be drawn between proper 
labor objectives in the field of hours, wages 
and working conditions on the one side and 
“pure” make-work objectives on the other? 


The majority of people, with full knowl- 
edge of the facts, would consider certain 
practices legitimate under the circumstances. 


Few would, probably, unqualifiedly quarrel 
with labor’s opposition to the sudden intro- 
duction of labor saving machinery throwing 
many skilled workers out of jobs* where 
the planned introduction of new devices can 
be co-ordinated with the gradual retraining 
and transfer of workers to new jobs and 
with the normal attrition of the labor force 
through retirement, death and voluntary 
termination. With this type of limitation, 
however, as Professor Archibald Cox sug- 
gests: “There can be little doubt of the 
general public’s condemnation of occupying 
a job and taking pay while simultaneously 
refusing to perform the services required.” ° 

Examples of work-restrictive practices are 
numerous. They include labor’s effective 
opposition to the use of labor-saving ma- 
chinery in the cigar-making, stonecutting, 
mining, printing, clothing, entertainment 
and construction industries. They also in- 
clude union enforcement of the hiring of 
more workers than are desired or needed 
before any one worker will sell his services 
to a concern, as in cases involving musi- 
cians; the enforced restriction of operations, 
as in coal mining, to three-day workweek; 
the combination of the closed shop or un- 
ion shop, which a man must join to secure 
or retain employment, with a closed union, 
which a competent man is not allowed to join; 
the refusal to work in, or the picketing of, 
establishments where competing products, 
services or methods are being used, as in the 
case of butchers in opposition to self-service 
systems and frozen meat products and as 
in the case of construction workers in oppo- 
sition to the erection of prefabricated homes 
or the installation of preglazed products; the 
insistence on useless work, as in the case of 
“bogus” typesetting; and the requirement 
of mileage limitation for a day’s work on 
the railroads, regardless of the increasing 
speed, over the years, of that mode of trans- 
portation. The demand for strict seniority, 
without regard to relative ability, for deter- 
mining pay increases and the promotion of 
personnel is indirectly work restrictive, in- 
sofar as this policy works for the destruc- 
tion of incentive toward good workmanship.’ 
Opposition to incentive-pay programs falls 
in the same category. These indirect in- 
fluences on productivity and total output 





*Reference is not made here to closed-shop 
and union-shop arrangements requiring union 
membership to secure or retain employment 
unless they are misused through combination 
with an arbitrarily closed union or with exces- 
sive initiation fees and dues with the purpose 
of excluding workers from jobs. 





5 The CIO News, March 9, 1953, p. 6, has 
claimed, for instance, that due to technological 
developments in the lettuce industry, one local 
alone lost 1,000 jobs. 

*“The Right to Engage in Concerted Activi- 
ties,’’ 26 Indiana Law Journal 338 (Spring, 1951). 

™Note, ‘‘The Seniority Clause and Manage- 
ment’s Right to Evaluate Ability,’’ 38 Virginia 
Law Review 655 (June, 1952). 
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are considered within the scope of this 
study. 

Organized labor is coming increasingly 
to see the value of heightened productivity 
and the harm caused the economy and labor 
in general through organized work restric- 
tions and is coming increasingly to cooper- 
ate in programs aimed at the improvement 
of worker output. On many occasions the 
refusal of management to accept the equal 
cooperation of organized labor in such pro- 
grams has itself been a hindrance to effec- 
tive programming in this field. Yet work 





restriction does continue—in certain indus- 
tries with great harm to the economy *— 
and needs to be understood in relation to 
the laws governing labor-management re- 
lations. 


Principles of Common Law Related 
to Work Restrictions 


The early law of criminal conspiracy of both 
England and America was obviously far too 
extreme in its control of organized labor. For 
instance, it was early held in England ”™ 
relative to a combination of laborers that 
“a conspiracy of any kind is illegal although 
the matter about which they conspired 
might have been lawful for any of 
them to do, if they had not conspired to 
do it . . . .”™" In early America, com- 
binations to improve wages or working 
conditions, to lessen hours of work or to 
control the size or activities of the available 
labor force were also viewed as criminal 
conspiracies.” Yet this extreme view was 
eliminated in all states before 1900," as it 
was in England, together with the short- 
lived “tort of civil conspiracy,” around the 
turn of the century.“ Unlike England’s 








8 Benjamin M. Selekman and Sylvia K. Selek- 
man, ‘‘Productivity—and Collective Bargaining,”’ 
28 Harvard Business Review 132 (March, 1950); 
Arthur M. Ross, “Collective Bargaining and 
Common Sense,’’ 2 Labor Law Journal 435 
(June, 1951). Solomon Barkin, ‘‘Trade Union 
Attitudes and Their Effect upon Productivity,” 
in Industrial Productivity (Industrial Relations 
Research Association, Publication No. 7, Cham- 
paign, Illinois, 1951), pp. 110, 125-129. A study 
of 1,000 union contracts with manufacturing 
companies for the year 1947, on file with the 
Bureau of Labor Statistics, revealed direct re- 
strictions in only 4 per cent of them. Indirect 
restrictions occurred in 47 per cent. There 
was no marked difference between the CIO and 
AFL contracts; see W. H. Chartener, ‘Trade 
Unions and Productivity,’’ 1 Editorial Re- 
search Reports 63, 71 (January, 1950). Sumner 
H. Slichter’s belief is that unions will tend to 
give up restrictions as they gain experience in 
bargaining relationships with management; see 
The American Economy: Its Problems and Pros- 
pects (New York, 1949). 

*I, Herbert Rothenberg, ‘‘What Should Be 
Done About Emergency Strikes?’’ 1 Labor Law 
Journal 505 (April, 1956); Leo Wolman, ‘‘Indus- 
try-Wide Bargaining,’’ 1 Labor Law Journal 
167 (December, 1949). For example, it has been 
reported that masons were permitted to lay 
only 250 to 500 bricks per day in 1950 as against 
1,000 per day in 1940, though the 1950 rate on 
nonunion jobs in New England was reported 
to average 1,200 per day; see Chartener, p. 72. 
See the particular reference to the construction 
industry in Theodore R. Iserman, ‘‘The Labor 
Monopoly Problem: Gwinn-Fisher Bill Would 
Effect Reforms,’’ 38 American Bar Association 
743, 745-746 (September, 1952). 


Influences of Common Law 


10 Rex v. Journeymen-Tailors of Cambridge, 
8 Mod. 10 (1721). 

1 For a full discussion of the early English 
doctrine, see Landis and Manoff, Cases on 
Labor Law (Chicago, 1942), pp. 1-28. 

See the Case of the Philadelphia Cord- 
wainers in Commons and Gilmore, 3 Doc. Hist. 
Am. Soc. 59-248 (1910); People v. Melvin, 2 
Wheeler C. C. 262 (N. Y., 1810); People v. 
Trequier, 1 Wheeler C. C. 142 (N. Y., 1823); 
People v. Fisher, 14 Wend. 9 (N. Y., 1835); 
State v. Donaldson, 32 N. J. L. 151 (1867); 
cf. Commonwealth v. Hunt, 45 Mass. 111 (1842). 
See Witte, ‘‘Early American Labor Cases,’’ 35 
Yale Law Journal 825 (1926). 

% There was widespread public opposition 
to the criminal-conspiracy doctrine; also, as a 
practical matter, the use of the labor injunc- 
tion was more effective than criminal prosecu- 
tion; see In re Debs, 158 U. S. 564, 15 S. Ct. 900 
(1895). 

%In England, for a period—although the 
criminal-conspiracy doctrine was weakened and 
later destroyed altogether through statutes en- 
acted in 1824 and 1875—the tort of civil conspir- 
acy was declared to make actionable those 
concerted activities which were nontortious if 
undertaken by an individual employee: Allen 
v. Flood, (1898) A. C. 1; Quinn v. Leatham, 
(1901) A. C. 495. Concerted activity likewise 
resulted in liability for damages for the ‘‘tort of 
inducing the breach of a labor contract’’: South 
Wales Miners’ Federation v, Glamorgan Coal 
Company, (1905) A. C. 239; Danaby Collieries 
Company v. Yorkshire Miners’ Association, 
(1906) A. C. 239. It was also held that union 
funds could be taken to satisfy a judgment 
against the tortious acts ‘of trade unionists: 

(Continued on following page) 


89 








































































ee ee eee 


——e 













changes wrought by statute, American vari- 


ance from the conspiracy doctrine largely 


arose through common law developments. 
Consequently, in both England and America, 
many concerted hindrances to industrial 
production by labor unions had become 
lawful and nonactionable. 

At this point, the question of legality of 
method and the “illegal-purpose doctrine’ be- 
came particularly important in determining 
the extent and limit of iegal controls over 
work-restrictive practices. 

When concerted union activities had be- 
come recognized as allowable, in at least 
some instances—that is, not held as either 
torts or crimes for the sole reason that the 
activities were performed by workers in 
concert—it became the function of the 
courts to distinguish between that union 
conduct which was permissible and that 
which was not. As noted by English com- 
mon law,” concerted activity could still be 
held actionable if either the means employed 
or the end sought to be served was unlawful. 
The same principles were adopted in America, 
but were applied in varying ways, dependent 
upon the philosophies and balancing of in- 
terests by the various judges.” 

In the first place, then, as to the means 
employed: Strikes, boycotts and picketing 
involving a breach of contract or employ- 
ing fraud, slander, libel or violence have 
continuously, up to the present day, been 
held to involve wrongful conduct. Such 
conduct might involve direct breach of con- 
tract or might be a tort or a crime, or more 
than one of these wrongs, resulting in lia- 
bility to correction in equity or damage suit, 
or to fine and imprisonment, or to a com- 








There are firm prospects 1955 will 
be a good year for the steel industry 
with production conservatively run- 
ning about 95 million tons, account- 
ing for the fourth highest annual 
tonnage of all time. 

—Benjamin F. Fairless 





bination of these penalties. Unless used 
in conjunction with methods or objectives 
made illegal by such federal statutes as the 
Taft-Hartley “ and Anti-Racketeering * Acts 
and the antitrust laws,” these wrongful 
actions are largely left a matter for control 
under state police power.” 

For instance, the California Supreme 
Court ruled in 1942," under a recognized 
exception to the Thornhill doctrine,” that 
“the policy of this state which characterizes 
the use of false or fraudulent statements 
in picketing as unlawful is within the per- 
missible limits which a state may impose 
upon industrial combatants without impair- 
ing the right of free speech,” and the United 
States Supreme Court has ruled that all 
picketing might be halted through exercise 
of the state’s police power where picketing 
had been attended in the past with so much 
violence that “the momentum of fear” would 
continue in people’s minds if any patrolling 
were to continue.” Moving from tortious 
and criminal methods to activities involving 
breach of contract, however, we find the 
problem complicated by the varying com- 
mon law decisions of the states as to the 
suability of unions.™ 





(Footnote 14 continued) 

Taff Vale Railway Company v. Amalgamated 
Society of Railway Servants, (1901) A. C. 426. 
The consequences of these judicial decisions 
were overcome through the Trade Disputes Act 
of 1906, 6 Edw. 7, Ch. 47, wherein it was stated 
that an act done ‘‘in pursuance of an agreement 
or combination by two or more persons shall, 
if done in contemplation or furtherance of a 
trade dispute, not be actionable unless the act, 
if done without any such agreement or combina- 
tion, would be actionabie.’’ 

1 See Lord Denman’s statement of this doc- 
trine in Jones’ Case, 4 B. & Ad. 345, 349 (1832). 

1%6 See the discussion of the unpredictable pat- 
tern of cases in Charles O. Gregory, Labor and 
the Law (New York, 1949 Ed.), pp. 60 and fol- 
lowing, 91; Pendleton Howard, ‘“‘The Unlawful 
Purpose Doctrine in Peaceful Picketing and Its 
Application in the California Cases,’’ 24 South- 
ern California Law Review 145 (1951). 

The National Labor Relations Act as 
amended (Act of July 5, 1935), Ch. 372, Secs. 1 
and following, 49 Stat. 449, as amended, 29 
USC Secs. 151 and following (Supp. V, 1946). 

18 Act of June 18, 1934, Ch. 569, Sec. L, 48 Stat. 
979, 18 USC Sec. 420(a) (1946 Ed.). 





% The Sherman Act (Act of July 2, 1890), Ch. 
647, Secs. 1 and following, 26 Stat. 209, as 
amended by 15 USC Secs. 1 and following (1946 
Ed.), and Clayton Act (Act of October 15, 1914), 
Ch. 323, Secs. 1 and following, 38 Stat. 730, as 
amended by 15 USC Secs. 12 and following 
(1946 Ed.). 

20 See the discussion in Apex Hosiery Company 
v. Leader, 2 LABOR CASES { 17,063, 310 U. S. 
469, 60 S. Ct. 982 (1940), relative to the anti- 
trust laws. 

21 Magill v. Building Service Employees’ Union, 
6 LABOR CASES { 61,194, 20 Cal. (2d) 506, 127 
Pac. (2d) 542 (1942). 

2 Thornhill v. Alabama, 2 LABOR CASES 
17,059, 316 U. S. 88, 60 S. Ct. 736 (1940), 
wherein a statute outlawing all picketing was 
branded unconstitutional as denying a_ basic 
liberty without due process of law. 

23 Milk Wagon Drivers’ Union v. Meadowmoor 
Dairies, Inc., 3 LABOR CASES { 51,111, 312 U. S. 
287, 61 S. Ct. 552 (1941). 

24 See the discussion in detail, below, concern- 
ing contractual rights against union work-re- 
strictive activities. 
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In the second place, as to the end sought 
to be served: The courts have held in 
variable and inconsistent degrees that a 
strike. or boycott might be truthfully and 
peacefully carried out, and yet be actionable 
because the end sought by the strike or 
boycott was (1) an object which was itself 
a tort, crime or breach of contract or (2) an 
object which did not sufficiently serve the 
economic betterment of the participants to 
justify the harm which was being caused to 
the employer and/or the public.” 


As to directly illegal objects, the United 
States Supreme Court ruled in 1926 that a 
strike called to force a company to act con- 
trary to its obligations under a valid state 
statute could be found a criminal offense 
by the courts of that state;* it has been 
held that union coercion to force the viola- 
tion of a federal statute might be restrained.” 


The more complicated “economic inter- 
est test,’ for determination of illegal objec- 
tives, relates to the broad common law 
doctrine that harm intentionally inflicted 
is actionable if it is not justified.% As stated 
by the highest court of New York, “ 
the purpose of the defendant-union must be 
presumed to be a lawful labor objective 
; [if it is] an activity having some 
reasonable connection with wages, hours, 
health, safety, the right of collective bar- 








gaining or some other condition of employ- 
ment.”*” The California Supreme Court 
stated that “the propriety of lawful con- 
certed action depends upon whether the 
workmen have such an interest in the em- 
ployment relationship that the attainment 
of their object will benefit them directly 
or will enhance their bargaining power.” ” 
On the other hand, Massachusetts early 
refused to recognize the securing of greater 
power as a sufficiently direct, economic 
objeétive to justify the imposition of harm 
to others.” 


A closed shop may be used to control 
available jobs and thereby limit the size of 
the available labor force. The common law 
of the several states is divided under the 
economic-interest test as to whether a 
closed shop is a lawful object for a union 
to pursue.” Under its more limited com- 
mon law conception of allowable objectives, 
Massachusetts has held the closed shop to 
be an unlawful object, the end sought being 
greater collective power rather than eco- 
nomic betterment,” while it has been held 
in New York™ and California” that the 
closed shop is both lawful and a legitimate 
object of a strike. 

The courts have generally held that a 
union—as a private, fraternal organization 
—cannot be required to accept members.” 





2 John R. Commons and John B. Andrews, 
Principles of Labor Legislation (4th Ed., New 
York, 1936), p. 390; Gregory. work cited, pp. 
106-108; Howard, work cited. 

*6 Dorchy v. Kansas, 272 U. S. 306, 47 S. Ct. 
86 (1926). 

* It has been held that a union might be 
restrained from demanding that an employer 
sign a closed-shop contract and coerce his em- 
ployees into joining the union where fulfill- 
ment of the demand was a violation of the 
Wagner Act: Park & Tilford Import Corpora- 
tion v. International Brotherhood of Teamsters, 
10 LABOR CASES { 62,963, 27 Cal. (2d) 599, 165 
Pac. (2d) 891 (1946). The effect of the Taft- 
Hartley Act in increasing the number of ob- 
jects of union activity made enjoinable as 
unfair labor practices under Sec. 8(b) and also 
made subject to damage suit through federal 
court action under Sec. 303 should be noted. As 
to limitation on state action, through federal 
“occupancy of the field,’’ see the discussion 
below relative to the more detailed discussion 
of torts. 

** Pollock on the Law of Torts (14th Ed.), 
pp. 43-45. 

* American Guild of Musical Artists v. Petrillo, 
4 LABOR CASES { 60,639, 286 N. Y. 226, 231 (1941), 
citing Opera on Tour, Inc. v. Weber, 4 LABOR 
CASES {| 60,474, 285 N. Y. 348. 

* C. 8. Smith Metropolitan Market Company 
v. Lyons, 3 LABOR CASEs { 60,099, 16 Cal. (2d) 
389, 400-401, 106 Pac. (2d) 414, 421 (1940). 

1 Plant v. Wocds, 176 Mass. 492, 57 N. E. 
1011 (1900); Berry v. Donovan, 188 Mass. 353, 74 
N. E. 603 (1906). 


Influences of Common Law 


* It should be kept in mind that we are at this 
point discussing the effect of the common law 
only. By the end of 1947, by statute, at least 
14 states (as well as the federal government, by 
means of the Taft-Hartley Act) had prohibited 
the closed shop outright, while at least five 
states had placed restrictions on the closed 
shop. 

33 See footnote 31. The same has been held 
as to a preferential shop, wherein union mem- 
bers would be given preference over nonunion- 
ists in the securing of available jobs: Fclsom 
Engraving Company v. McNeil, 235 Mass. 269, 
126 N. E. 479 (1920). 

* Curran v. Galen, 152 N. Y. 33, 46 N. E. 297 
(1897); National Protective Association v. Cum- 
ming, 170 N. Y. 315, 63 N. E. 369 (1902). The 
strike for a closed shop is apparently lawful in 
New York, if it is not aimed at establishing 
a monopoly for the union in a particular com- 
munity: Commons and Andrews, work cited. 
p. 392. 

33 See Shafer v. Registered Pharmacists Union 
Local 1172, 3 LABOR CASES { 60,103, 16 Cal. (2d) 
379, 106 Pac. (2d) 403 (1940), wherein the 
California Supreme Court held that picketing 
and boycotting for a closed shop could not be 
enjoined, since closed shops are lawful objects 
under this state’s laws. 

36 Meyer v. Journeymen Stonecutters’ Associa- 
tion, 47 N. J. Eq. 519, 20 Atl. 492 (1890); 
Murphy v. Higgins, 12 N. Y. S. (2d) 913, aff'd, 
260 App. Div. 854, 23 N. Y. S. (2d) 552 (1940); 
Walter v. McCarvel, 309 Mass. 260, 34 N. E. 
(2d) 677 (1941), in which a closed shop and a 
closed union were combined. 
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However, California” and New Jersey* 
have taken the stand as a matter of com- 
mon law that a closed shop may not be 
combined with an arbitrarily closed union 
to destroy work opportunities for job ap- 
plicants. This position has not been gen- 
erally adopted as a matter of common law, 
however.” The California Supreme Court 
has also ruled a strike threat illegal where 
the object was to force milk truck owner- 
drivers out of business, holding it a basic 
right under public’ policy for small busi- 
nessmen to be reasonably protected in the 
continuance of their work.” 


On the basis of the “economic-interest” 
test, the simple strike for the betterment 
of wages, hours and working conditions of 
the strikers had, by the turn of the century, 
universally come to be held lawful in the 
United States.” 


Likewise, on the basis of the same test, 
the “sympathetic strike’ —in which the 
strikers themselves and others in their craft 
have no legally recognized economic inter- 
est at stake—has come to be regarded as 
unlawful.” 

On the basis of the “economic-interest” 
test there appears to be no ground on 
which, under the common law, jurisdictional 
strikes (where two or more factions are 
contending for the right to perform certain 
work) and strikes against technological 
change would be held unlawful.“ In both 
instances the strikers have an economic 
cause to serve and such legally allowable 
activity has in practice markedly hindered 
productivity and total industrial output. 
Jurisdictional conflicts, and the agreements 





settling those conflicts, have caused men 
to waste untold hours waiting for others to 
do jobs which they could have done as 
well themselves, in the shipbuilding, mo- 
tion picture, building construction and other 
industries. The wasteful consequences of 
make-work tactics in opposition to tech- 
nological change have already been cov- 
ered. On the other hand, as noted earlier, 
there are legitimate interests in job security 
which must in fairness be considered in at- 
tempts at an honest solution to the pro- 
ductivity problem here invoived. 


The Minnesota Supreme Court has held 
featherbedding practices to be protected 
activity, on the basis of the “economic- 
interest” test,“* while in Massachusetts a 
contrary result was reached through balanc- 
ing the interests of the parties.” 


The economic relationships between the 
parties is often referred to, in common 
law decisions, to determine the legality of 
labor boycotts—wherein people refuse to 
work and induce others to refuse to work— 
and consumption boycotts—wherein people 
refuse to purchase products or induce others 
to do so. Inasmuch as labor and consump- 
tion boycotts have often been used for 
featherbedding purposes, as broadly defined 
at the outset of this study, they are of 
interest here. 


By way of definition, a “primary boycott” 
involves mere cessation of concerted deal- 
ings with the company or person being 
boycotted. It is applied directly, and only 
to the party with whom a dispute is had, 
by withdrawing from him all business rela- 
tions on the part of the boycotting party 





3% James v. Marinship Corporation, 9 LABOR 
CASES { 62,475, 25 Cal. (2d) 721, 155 Pac. (2d) 
329 (1944). 

3% Wilson v. Newspaper and Mail Deliverers’ 
Union, 1 LABOR CASEs { 18,133, 123 N. J. Eq. 347, 
197 Atl. 720 (1938); Cameron v. International 
Alliance of Theatrical Stage Employees, 118 
N. J. Eq. 11, 176 Atl. 692 (1935). The Michigan 
Supreme Court supported the New Jersey prin- 
ciple by dictum, in a four-to-four split decision 
of December 29, 1953, upholding exclusion rules 
as ‘‘reasonable’’ but denying the right of ‘‘arbi- 
trary’’ exclusion in a _ closed-shop situation: 
Havens v. Local 199, International Alliance, 
Theatrical Stage Employees, 24 LABOR CASES 
{ 68,045 (Mich., 1953). 

% Note, ‘‘Closed Shops and Closed Unions— 
Common-Law Developments,’’ 1 Labor Law 
Journal 163 (December, 1949). For a federal- 
court refusal to protect job applicants as a 
matter of public policy or constitutional right, 
see Courant. v. International Photographers, 
Local 659, 17 LABOR CASES f{ 65,333, 176 F. 
(2d) 1000 (CA-9, 1949). Note, however, the 
constitutional right in existing employment, 
upheld in Truax v. Raich, 239 U. S. 33, 36 S. Ct. 
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7 (1915); Dorrington v. Manning, 1 LABOR CASES 
718,322, 135 Pa. Super. 194, 4 Atl. (2d) 886 
(1939). . 

” Bautista v. Jones, 9 LABOR CASES { 62,476, 
25 Cal. (2d) 746, 155 Pac. (2d) 343 (1944). 

“Edwin S. Oakes, Organized Labor and In- 
dustrial Conflicts (Rochester, 1927), pp. 376 
and following. 

“ Commons and Andrews, work cited, p. 393; 
Gregory, work cited at footnote 16, p. 108. 

Gregory, work cited at footnote 16, pp. 
111-114. 

'* Scott-Stafford Opera House Company v. 
Minneapolis Musicians’ Association, 118 Minn. 
410, 136 N. W. 1092 (1912). The employer was 
denied an injunction to prevent a strike to force 
the employer to hire a certain minimum number 
of employees. 

*® Haverhill Strand Theater, Inc. v. Gillen, 229 
Mass. 413, 118 N. E. 671 (1918). The court 
found that where the union’s right to organize 
and the employer's right to secure a free flow of 
labor were in conflict, the union’s right should 
not be recognized to the point of compelling an 
employer to hire employees he did not need. 
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At least 11,290,000 workers were 
covered by some type of health, in- 
surance or pension plan under col- 
lective bargaining agreements in 
early 1954, according to union re- 
ports to the United States Depart- 
ment of Labor’s Bureau of Labor 
Statistics. The number of workers 
under collective bargaining affected 
by some type of benefit coverage 
had increased by more . than 
3,600,000 since mid-1950, the date 
of the Department’s previous survey. 

—James P. Mitchell 





and/or, by peaceful and noncoercive means, 
dissuading his customers from dealing with 
him.” A “primary consumption boycott” 
is a refusal to buy the products of a party 
with whom a dispute is had. If such a 
refusal to purchase is participated in solely 
by employees acting against their own em- 
ployer in seeking better terms and condi- 
tions of employment, the boycott is lawful 
under the above-explained principles of the 
common law, for all engaging in the boy- 
cott clearly have an economic interest in 
the outcome of the dispute. On the other 
hand, the opposite outcome resulted from 
a case involving a consumption boycott, in 
1905, where “neutrals” were enlisted by the 
employees of a beer company in the re- 
fusal to buy their company’s product,” and, 
in 1911, a consumption boycott against a 
stove company was indicated to be illegal 
in the famous case of Gempers v. Bucks 
Stove & Range Company,* where there was 
actual participation in organizing the boy- 
cott not only by the stove workers’ union, 
but also by the top AFL leadership through 
“we-don’t-patronize” listing in a nation-wide 
AFL newspaper.” Since the “primary labor 


boycott” is a concerted refusal to work 
for an employer with whom a dispute is 
had—or is a simple strike—it is, of course, 
as noted earlier, lawful under the common 
law. A “secondary boycott” is the act in 
combination of not merely refraining from 
dealing with the person with whom a dis- 
pute is had, and peacefully advising his 
customers to so refrain, but of exercising 
coercion on such customers, actual or po- 
tential, to cause them to refrain from deal- 
ing because of fear of loss or damage to 
themselves. In other words, the coercion 
of those doing business with the person 
being boycotted is the essence of a “sec- 
ondary boycott.” ” 


In the case of “secondary consumption 
boycotts” and “secondary labor boycotts,” 
we find “the taint of illegality” pointed out 
in repeated court decisions. This was true 
under the old federal common law, whose 
principles were applied by the United States 
Supreme Court in finding illegal conduct in 
a secondary consumption boycott and a 
secondary labor boycott, in the Danbury 
Hatters’ case™ and the Duplex case™ in 
relation to the Sherman Anti-Trust Act and 
the Clayton Act. Here was a curious situa- 
tion of applying the common law to give 
meaning to ill-defined statutory terms. It 
should be remembered that though at one 
time there was such a thing as federal com- 
mon law, as declared in the early case of 
Swift v. Tyson,™ it has since been held by 
the United States Supreme Court that there 
is no federal common law and that state 
common law should be applied, instead, in 
federal-court decisions.™ 


As under the old federal common law, 
so in a majority of the states the secondary 
boycott has been ruled unlawful as a matter 
of common law,” though in a minority of 
the states, including California ® and includ- 
ing New York, where the boycott is ini- 
tiated and carried out by persons with a 
recognized economic interest in the related 





George L. Reed, Law of Labor Relations 
(Newark, 1942), p. 269. 

" Seattle Malting & Brewing Company v. Han- 
sen, 144 F, 1011 (U. S. CC ND Calif. 1905). 

* 221 U. S. 418, 31S. Ct. 492. 

Decisions of this nature were responsible 
for broadly discouraging the use of the ‘‘We 
Don't Patronize’’ list: Commons and Andrews, 
work cited, pp. 402-403. 

°° Duplex Printing Press Company v. Deering, 
254 U. S. 443, 41 S. Ct. 172 (1921). 

3 Loewe v. Lawlor, 208 U. S. 274, 28 S. Ct. 
301 (1908). 

® Cited at footnote 50. 

°° 41 U. S. 1, 16 Peters 1 (1842). 

* See footnote 2. 


Influences of Common Law 


% Edwin E. Witte, The Government in Labor 
Disputes (New York, 1932), pp. 77-78. The 
United States Supreme Court noted this fact in 
reaching its decision in the Danbury Hatters’ 
case, cited at footnote 51. 

56 Parkinson v. Building Trades Council, 154 
Cal. 581, 98 Pac. 1027 (1908); Pierce v. Stable- 
men’s Union, 156 Cal. 70 (1909); Lisse v. Local 
Union, 2 Cal. (2d) 312, 41 Pac. (2d) 314 (1935). 
Though California had changed its common law 
legality of the secondary boycott by statute— 
the ‘‘Hot Cargo Act’’ of 1941 and 1947, Labor 
Code Secs. 1121-1136—this legislation has been 
ruled unconstitutional: In re Blaney, 13 LABOR 
CASES { 64,039, 30 Cal. (2d) 643, 184 Pac. (2d) 
892 (1947), leaving the former common law 
legality of the secondary boycott effective. 
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The Naval Ordnance Research Cal- 
culator (NORC), built for the United 
States Navy, is the most powerful 
computer in existence. This photo 
shows NORC’s logical and arithmet- 
ical unit (right), console (center), 
magnetic tape units and printer 
{left, rear), indicator panel (rear) 
and printer (left, foreground). See 
page 98 for another view, a close- 
up of NORC's control console. 





dispute,” the secondary boycott is held to 
be a legitimate union activity. 

Finally, it should be noted that the 
“economic-interest” test, as a common law 
concept, is apparently not used today to 
determine the legality or illegality of con- 
duct under a federal labor statute not ex- 





plicitly incorporating the economic-interest 
doctrine.” Although there seems to have 
been some confusion on this point under 
earlier federal Supreme Court labor deci- 
sions noted above,” the Court seems to have 
clarified the matter in 1945. In that year 
the Court declared (with Justice Frank- 
furter dissenting) that where the Norris- 
LaGuardia Act” placed independent union 
restraint of trade beyond the controi of the 
federal antitrust laws, the fact that a union 
was not “serving its economic interest” 
while restraining trade did not result in the 
union’s liability to punishment for such 
restraint under the antitrust laws.” The 
National Labor Relations Board has agreed 
that Congress did not intend to apply the 
“illegal-purpose doctrine” in order to lessen 
the breadth of applicability of the Norris- 
LaGuardia Act,” although the Board and 
the United States Supreme Court have often 
ruled that it would not “effectuate the pur- 
poses” of the National Labor Relations Act 
to afford protection under that act to a 
number of concerted activities by labor 
which were themselves contrary to law or 
its clear objectives,” including the universally 
accepted principles of the common law of 
torts.” 

Common iaw principles have been applied 
in the United States to establish managerial 
rights, by implied and express contract limita- 
tions on work restriction and to establish 
correlative union liability for violation of 
agreements not to engage m_ restrictive 
practices. 





In 1919, the highest court in New York 
ruled that a secondary consumption boycott was 
illegal where participants, in organizing the 
boycott against merchants who dealt with a 
nonunion trucking company, included crafts 
other than the teamsters who were directly 
concerned: Auburn Draying Company v. War- 
dell, 227 N. Y. 1, 124 N. E. 97. Yet where there 
was no such ‘‘outside’’ participation in organiz- 
ing a secondary consumption boycott—even 
though the boycott was carried on by picketing 
in order to enlist the aid of the general public 
—it was held that the boycott was immune from 
government intervention. The legality in this 
latter case was determined, however, by the 
somewhat devious route of finding a ‘‘unity of 
economic interest’’ between a nonunion meat 
packer and his customer. a delicatessen against 
which the picketing was organized by a union 
in order to force the termination of business 
relations as an aid toward organizing the meat 
packer. See Goldfinger v. Feintuch, 1 LABOR 
CASES {| 18,057, 276 N. Y. 281, 11 N. E. (2d) 910 
(1987). 

% This is a matter of significance in deter- 
mining the areas of common law influence. 

%® For exampie, Loewe v. Lawlor, cited at foot- 
note 51, and Duplex Printing Press Company v. 
Deering, cited at footnote 50, seem to be based 
largely on the concept that the unions involved 
had engaged in secondary consumption and 
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labor boycotts which violated the then federal 
common law concept of legality of means and 
objectives because of a lack of direct economic 
relationship among all of the disputants, which 
a fortiori resulted in illegal conduct within the 
meaning of the Sherman and Clayton Acts. It 
was not until Coronado Coal Company v. United 
Mine Workers of America, 268 U. S. 295, 45 
S. Ct. 551 (1925), that the intent or necessary 
effect of restraining interstate trade was set 
forth as a prerequisite to finding a union in 
violation of the federal antitrust statute; it was 
not until 1940 in Apex Hosiery Company v. 
Leader, cited at footnote 20, that the meaning 
of ‘‘the intent or necessary effect of restraining 
trade’’ in labor cases was spelled out. 

# 29 USC Secs. 101 and following (1946 Ed.). 
as interpreted in U. 8S. v. Hutcheson, 3 LABOR 
CASES { 51,110, 312 U. S. 219, 61 S. Ct. 463 
(1941). 

61 Hunt v. Crumboch, 9 LABOR CASES { 51,214, 
325 U. S. 821, 65 S. Ct. 1545 (1945). 

® American News Company, 55 NLRB 1302, 
1312-1313 (1944). 

6% See Note, 59 Harvard Law Review 747, 
756-767 (1946). 

** NLRB v. Fansteel Metallurgical Corpora- 
tion, 1 LABOR CASES { 17,402, 306 U. S. 240, 255, 
59 S. Ct. 490, 496 (1939). 
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Although England has ruled that col- 
lective bargaining agreements are unen- 
forceable, on the ground that a labor union 
is not a competent party to enter into and, 
therefore, supply consideration for a con- 
tract,” enforceability of these agreements 
has been sustained in the United States 
through linking them to the employees by 
means of the agency, adoption and third- 
party-beneficiary theories developed under 
the common law of contracts.” A cause 
of action has, therefore, been found to exist 
against a labor union which, in violation 
of its agreement, failed to supply qualified 
workmen to an employer.” 


The obligation to work and to avoid work 
restriction has been inferred from existing 
contract terms. Hence, an arbitrator has 
found a slowdown illegal, even in the ab- 
sence of a contract clause against such slow- 
downs, on the grounds that “implicit in the 
agreement is the obligation to give a fair 
day’s work in return for a fair day’s pay” “ 
and, in 1953, the United States Supreme 
Court left standing an arbitrator’s decision 
that a no-strike clause impliedly promised 
that employees would cross picket lines 
established at plants belonging to other 
employers.” 


In addition, it should be noted that under 
a recent holding by the California Supreme 
Court, a union member may bring action for 
damages against his union for violation of 
contractual rights accorded by the union 
constitution to transfer from one part of 
the country to another and be allowed em- 
ployment at the new location.” Likewise, 
seniority and rights to employment in a 





particular geographical area cannot be arbi- 
trarily removed through cancellation of a 
collective bargaining agreement.” 

Many important contracts have come to 
include clauses against strikes, sitdowns and 
slowdowns. For example, the agreement of 
September 28, 1949, between the UAW- 
CIO and the Ford Motor Company, stated 
(Article 5, Section 3): 

“The Union will not cause or permit its 
members to cause, nor will any member 
of the Union take part in, any sit-down, 
stay-in or slow-down in any plant of the 
Company or any curtailment of work or 
restriction of production or interference 
with the operations of the company.” 

Damages have been recovered for viola- 
tion of such a clause,” yet damage suits are 
little used today, primarily because of the 
inability of employers to recover anything 
like the loss of profits suffered through 
a strike or slowdown in violation of a 
trade agreement ™ and because of the im- 
practicability of an employer’s recovery of 
damages against a union and the employees 
with whom he must continue to live.“ Also, 
abrogation of the contract is often an im- 
practical expedient. 

Redress of contract violations may, of 
course, occur at equity as well as at law. 
Hence the Massachusetts Supreme Court 
has accorded specific redress, even where 
an injunction was prevented by state statute, 
on the grounds that affirmative enforce- 
ment differs from the prohibition of a 
union’s work-restrictive conduct.” Yet in- 
junctions are the more common equity 
treatment of violations of collective bargain- 





% Young v. Canadian Northern Railway Com- 
pany, (1931) A. C. 83. See Williston on Con- 
tracts (1936 Ed.), Vol. 5, pp. 4 ; 

® Shelley v. Portland Tug & Barge Company, 
158 Ore. 377, 76 Pac. (2d) 477 (1938); Huston v. 
Washington Wood & Coal Company, 3 LABOR 
CASES { 60,026, 4 Wash. (2d) 378, 103 Pac. (2d) 
1095 (1940); see Charles O. Gregory, ‘‘The Col- 
lective Bargaining Agreement: Its Nature and 
Scope,’’ 1 Labor Law Journal 451 (March, 1950); 
Williston on Contracts (1936 Ed.), Vol. 1, pp. 
900-903, Vol. 2, pp. 1099-1101, Vol. 5, pp. 
4655-4658. Statutory remedies have, of course, 
also tended to end the nonliability of unions; 
see Harry A. Millis and Harold A. Katz, “A 
Decade of State Labor Legislation 1937-1947,’’ 15 
University of Chicago Law Review 305 (1948). 

* Columbia Casualty Company v. Mertin, 17 
LABOR CASES { 65,397 (S. Ct., N. Y. Co., 1949). 
See Sylvester Petro, ‘‘Labor Law,’’ 25 New 
York University Law Review 1044, 1064-1065 
(1950). 

*® Fabet Corporation (1949). 

°° NLRB v. Rockaway News Supply Company, 
23 LaBor CASES { 67,440, 345 U. S. 71, 73 S. Ct. 
519 (1953). 


Influences of Common Law 


% Mandracio v. Bartenders Union Local 41, 
23 LABOR CASES {f 67,637 (Calif., 1953). As 
noted by the court: ‘‘The constitution of the 
International is a part of the contract between 
the union and its members and governs Local 
41."’ Cf. Havens v, Local 199, International Al- 
liance, Theatrical Stage Employees, cited at 
footnote 38. 

1 Hargrove v. Brotherhood of Locomotive 
Engineers, 24 LABOR CASES { 67,977, 116 F. 
Supp. 3 (DC D. of C., 1953). 

72 International Union of Operating Engineers 
v. Dahlen Construction Company, 20 LABOR 
CASES { 66,693, 193 F. (2d) 470 (CA-6, 1951); 
United Furniture Workers of America v. Colo- 
nial Hardwood Flooring Company, 168 F. (2d) 
33 (CCA-4, 1948). 

7% Such was the result in General Magnetic 
Corporation v. United Electrical, Radio and Ma- 
chine Workers of America, 18 LABOR CASES 
{| 65,992, 328 Mich. 542, 44 N. W. (2d) 140 (1950). 

74 See the discussion of these and other factors 
in Bernard L. Goodman, ‘‘Labor Law—Breach 
of No-Strike Covenant—Damage Suits Against 
Unions,’’ 49 Michigan Law Review 902 (1951). 

™ Stanford v. Boston Edison Company, 316 
Mass. 631, 56 N. E. (2d) 1 (1944). 
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ing agreements. The constitutional prin- 
ciple against involuntary servitude requires 
that only the collective refusal to work, and 
not the individual refusal, be enjoined.” 


The salutary influences of the common 
law, in making possible specific redress for 
violations of good-faith agreements, were 
negatived for some time in the federal 
courts. The Norris-LaGuardia Act was in- 
terpreted as preventing federal-court in- 
junctions against breach of contract, there 
being found herein a protected “labor dis- 
pute.” As a result, a union contract not 
to engage in certain work stoppages was 
held not subject to specific enforcement.” 
It was also held that the federal govern- 
ment had not occupied the field of contract 
enforcement by equitable relief so as to de- 
prive state courts of their inherent equity 
power.” But as far as the federal courts 
were concerned, unions were able freely to 
violate their trade agreements until both 
unions and employers were made subject 
to damage actions for breach of. contracts 
through the Labor-Management Relations 
Act of 1947.” 


New York’s “little Norris- LaGuardia Act” 
specifically permits injunctions to prevent 
the breach of a labor agreement.” Conse- 
quently, an injunction has been ruled fitting 
where the complaint contained “all allega- 
tions required by the Civil Practice 
Act prerequisite to the granting of equit- 
able relief.” It has been stated by New 
York’s highest court: “The intent and pur- 
pose of the Legislature was to provide pro- 
cedure for the disposal of labor controver- 








We have pointed out, for example, 
that unless industry hires the older 
‘worker, the time will come when the 
Nation will be taxed in order to 
support him as a non-worker. Our 
studies and statistics have shown that 
the older worker does as well on the 
job, and in some cases better than 
the younger worker. 

—James P. Mitchell 





sies, which, when adopted by parties 
to those controversies, should end disputes, 
not continue them.” * 

The permissibility of injunctions to pre- 
vent contract breach is by no means a uni- 
versal, explicit rule in state anti-injunction 
statutes, yet the majority of states with 
such acts do not interpret them as changing 
common law rights and liabilities by pro- 
tecting a breach of contract from the in- 
junctive process. Where redress for breach 
of contract is sought in the federal courts, 
the state law of contracts must apparently 
be applied in both its substantive and 
procedural aspects. For example, a federal 
court has refused enforceability of an oral 
no-strike clause whose duration extended 
for more than one year, and which was 
consequently unenforceable under the local 
statute of frauds.* 

Also on the basis of common law principles, 
common-carrier management may be liable in 
damages for failure to fulfill its contractual 





%U, S. v. United Mine Workers of America, 
12 LABOR CASEs { 51,239, 330 U. S. 258, 67 S. Ct. 
677 (1947); U. S. v. International Union, United 
Mine Workers of America, 14 LABOR CASES 
7 64,461, 64,473, 77 F. Supp. 563 (1948); U. S. v. 
Petrillo, 12 LABOR CASES { 51,255, 332 U. S. 1, 
67 S. Ct. 1538 (1947); cf. Henderson v. Coleman, 
150 Fla. 185, 7 So. (2d) 117 (1942); Butler v. 
Perry, 240 U. S. 328, 36 S. Ct. 258 (1916). 

™U. 8S. v. Hutcheson, cited at footnote 60. 
For opposition to the philosophy of this deci- 
sion, see Leo Wolman, article cited at footnote 
9, at p. 184. 

% Colorado-Wyoming Express v. Denver Local 
No. 13, 3 LABOR CASES { 60,202, 35 F. Supp. 155 
(DC Colo., 1940). 

% See, for example, General Building Con- 
tractors’ Association v. International Union of 
Operating Engineers, 21 LABOR CASES { 66,843, 
370 Pa. 73, 87 Atl. (2d) 250 (1952), and the dis- 
cussion in William G. Rice, Jr., ‘‘A Paradox of 
Ovr National Labor Law,"’ 34 Marquette Law 
Review 233, 238 (1951). 

8° Sec. 301, 29 USC Sec. 185 (Supp. V, 1946). 

8t New York Civil Practice Act, Sec. 876 (A 1a) 
(1935). 

82 Nevins v. Kasmach, 1 LABOR CASEs { 18,271, 
279 N. Y. 323, 18 N. E. (2d) 294 (1938). 
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83 Florsheim Shoe Store Company, Inc. v. Re- 
tail Shoe Salesmen’s Union, 6 LABOR CASES 
f 61,113, 288 N. Y. 188, 42 N. E. (2d) 480 (1942). 

st Rice, work cited, pp. 233-235. See also 
Morton Singer, ‘‘When Is an Injunction Not an 
Injunction?’ 2 Labor Law Journal 895 (Decem- 
ber, 1951). For a study of equity actions against 
the breach of no-strike clauses in California, 
where no anti-injunction act has been passed, 
see Benjamin Aaron and William Levin, ‘‘Labor 
Injunctions in Action: A Five-Year Survey in 
Los Angeles County,’’ 39 California Law Review 
42 (1951). 

% Hamilton Foundry & Machine Company v. 
International Molders & Foundry Workers 
Union of North America, 20 LABOR CASES 
66,667, 193 F. (2d) 209 (CA-6, 1951). How- 
ever, it has been held that ‘‘the vagaries of state 
rules of law may not override provisions of a 
Federal act geared to the effectuation of an im- 
portant national labor policy,’’ and that conse- 
quently the statute’s voidance of an oral 
agreement not to be performed within one year 
was ineffectual to excuse an employer from an 
orai contractual obligation, in light of the Taft- 
Hartley Act’s ‘‘clear evidence that a writing is 
not mandatory as a matter of law.'’ Rabouin v. 
NLRB, 21 LABOR CASES { 66,836, 195 F. (2d) 
906 (CA-2, 1952). 
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obligations to deliver goods, despite the exist- 
ence of strikes and picket lines directed against 
customers to whom delivery is due. Hence, in 
a recent action, Montgomery Ward and 
Company was seeking $2.9 million in dam- 
ages from four railroad companies, 48 
trucking companies, an express company 
and a railroad terminal. Upon common law 
principles, the court would not permit what 
it termed “ritualistic recognition of a picket 
line,” and determined that there had been 
actionable violations of contract, in light 
of the common-carrier status of defendants, 
despite clauses in their agreements which 
attempted to excuse liability for nondelivery 
in the event of strike and picketing action.” 
Such waiver clauses in public-carrier agree- 
ments had already been held ineffectual to 
nullify liability for negligence, just as in the 
case of other “quasi-public” business insti- 
tutions.” The Court held that defendants 
could have gained injunctions to support 
their attempts to deliver, in spite of the 
Norris-LaGuardia Act. This decision may 
foreseeably result in the limitation of very 
powerful secondary pressures aimed at work- 
restrictive objectives. 

Common law principles as to the interpreta- 
tion and enforceability of contracts have re- 
ceived an added usefulness in recent years 
through labor arbitration. With some 15.5 
million workers covered by 75,000 labor 
agreements by 1949," and with 90 per cent 
of such labor agreements containing volun- 
tary arbitration clauses, there has grown a 
broad method for preventing output restric- 
tion where unions agree to avoid restrictive 
action. If violations are found by arbitra- 
tors, these awards may be enforceable in 
court,” and where they are not enforce- 
able, these awards are often voluntarily 
followed.” Of course, the ever-present pos- 
sibility of use of the arbitration procedure 





set forth in the collective bargaining agree- 
ment may itself deter or prevent work- 
restrictive measures by labor and wrongful 
conduct of management leading to retalia- 
tory slowdowns and strike action, and may 
advance the cause of production by aiding 
in the settlement of labor disputes.” 


Although the Taft-Hartley Act, as well 
as at times the common law and statutory 
law of the states, supplies procedure for 
recovery of damages arising out of breach 
of contract, damage suits have been little 
used and, therefore, unions have largely 
stopped trying to secure escape clauses to 
avoid liability for work-restrictive activi- 
ties.” Further, the United States Arbitra- 
tion Act has been held to give precedence 
to arbitration over damage action in the 
courts, under the Taft-Hartley Act.” There- 
fore, arbitration is found to be a substantial 
method for securing the limitation and 
avoidance of work-restrictive practices. The 
common law of contracts remains largely 
applicable in proceedings of this nature. 

Direct and indirect restrictions on produc- 
tivity and total production may arise out of 
contractual agreement, in several instances. 
Seniority, or length of service, may be made 
the sole or major factor determining pay 
increases and promotion among employees 
meeting minimal work standards. This aids 
the job security of the older worker, but 
decidedly lessens the initiative to produce 
efficiently. Seniority, once established by 
agreement, is not only a contract right 
under the common law, but also has been 
held a property right protected under the 
due-process clause of the Constitution.” 


Employees may covenant not to compete 
with their employer.” Such covenants serve 
a useful function, yet limit the full, effective 
use of the work force. 





© Montgomery Ward & Company v, Northern 
Pacific Terminal Company, 23 LABOR CASES 
{ 67,713 (DC Ore., 1953). 

57 See, for example, Inland Compress Com- 
pany, v. Simmons, 59 Okla. 289, 159 Pac. 262 
(1916). 

8% John T. Dunlop, Collective Bargaining (Chi- 
cago, 1949), p. 14. 

** Seymour Philip Kaye and Ernest G. Allen, 
“The Suability of Unions,’’ 1 Labor Law Jour- 
nal 705 (June, 1950). 

” See the discussion of positive influences of 
the arbitration process in Frank Elkouri, How 
Arbitration Works (Washington, D. C., 1952). 

*' Jesse Freidin, ‘‘Legal Status of Labor Arbi- 
tration,’’ in New York University First Annual 
Conference on Labor (1948), p. 234. 

Kaye and Allen, work cited, p. 713. 

* Lewittes and Sons v. United Furniture 
Workers of America, 19 LABOR CASES { 66,219, 
9% F. Supp. 851 (DC N. Y., 1951); Rosaline 


Influences of Common Law 





Poll, ‘‘Labor Law—Priority of the United States 
Arbitration Act over the Labor-Management 
Act,’"’ 31 Boston University Law Review 430 
(1951). 

% Griffen v. Chicago Union Station Company, 
13 F. Supp. 722 (1936). See also Steele v. Louis- 
ville and Nashville Railroad Company, 9 LABOR 
CASES {| 51,188, 323 U. S. 192, 65 S. Ct. 226 (1944), 
and Tunstall v. Brotherhood of Locomotive 
Firemen and Enginemen, 9 LABOR CASES 
7 51,189, 323 U. S. 210, 65 S. Ct. 235 (1944), 
wherein the property rights in jobs were pro- 
tected on a statutory basis, side-stepping the 
constitutional issue. For a California Supreme 
Court decision protecting such job rights on a 
constitutional basis, cf. James v. Marinship 
Corporation, cited at footnote 37. 

% For a full discussion of such covenants and 
their limitations, see Earl R. Hoover, ‘‘The 
Arthur Murray Dance Studios Case,’’ 3 Labor 
Law Journal 406 (June, 1952). 
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Further, an employer, by contractual agree- 
ment, may waive certain legal protection 
against restrictive practices, such as second- 
ary labor boycotts, and thereafter have no 
legal protection against his employees’ re- 
fusal to perform services in relation to “hot 
cargo” or “struck work.” ” Of course, cer- 
tain contractual waivers, where the result 
would be contrary to public policy” or 
statutory intent,” have been found ineffectual. 


Finally, contract rights may prevent the 
use of a product of labor in competition 
with such labor itself, and may formalize 
as between union and employer the require- 
ment of unnecessary work. Hence, the 
Pennsylvania Supreme Court has upheld 
an injunction against radio broadcasts which 
used recordings with notices on the labels 
which forbid such broadcasts, in favor of 
the recording musicians.” While aiding the 
musicians in avoidance of technological un- 
employment—and, therefore, being subject 
to conflicting points of view as to social 
desirability—such arrangements are as clearly 
make-work in nature as “bogus” typesetting 
and as the mileage limitation on railroads 
which have been protected as contract rights 
for decades.” Many other examples of 
make-work practices have been formalized 
as near-permanent work restriction through 
collective bargaining agreements in certain 
industries. Such contractual arrangements 
once agreed to are valid under common law 
principles of consideration, since legal bene- 
fit is gained and legal detriment suffered by 
each party in process of bargaining.” 


Yet, as has been noted, the states are 
not in accord as to whether a strike to 






This is the control console of the 
NORC (see page 94). Switches can 
be used to start and stop the ma- 
chine and to modify the written 
program. in normal operations, how- 
ever, the calculator proceeds auto- 
matically according to instructions, 
recorded on magnetic tape, without 
control by the operator. It can come 
up with the answer to the multiplica- 
tion of two 13-digit numbers in 31 
millionihs of a second. 





force such make-work agreements will be 
allowed, as a matter of public policy.” 
Further, a work-restrictive contract may be 
nullified even at the instigation of a signer, if 
it is strongly contrary to the public interest.” 

State common law action may result in tort 
liability for union work-restrictive practices, 





% Rabouin, d.b.a, Conway’s Express, 87 NLRB 
972 (1949), aff'd as cited, footnote 85. See, also, 
Arkansas Express, Inc., 92 NLRB 255 (1950): 
Douds v. Sheet Metal Workers, Local No. 28, 
20 LABOR CASES { 66,650, 101 F. Supp. 970 
(1952). 

™ Cameron v. International Alliance of Thea- 
trical Stage Employees, cited at footrote 38. 

* See Steele v. Louisville and Nashville Rail- 
road Company, cited at footnote 94. For court 
enforcement of contractual rights involving pro- 
tection against unfair labor practices, without 
removing NLRB jurisdiction by such contrac- 
tual stipulations, cf. Textile Workers Union, 
CIO v. Arista Mills Company, 20 LABOR CASES 
f 66,694, 193 F. (2d) 529 (CA-4, 1951); contra, 
Born v. Cease, 20 LABOR CASES { 66,461, 101 
F. Supp. 473 (DC Alaska, 1951). 

*” Waring v. WDAS Broadcasting Station, Inc., 
327 Pa. 433, 450-455, 194 Atl. 631 (1937). 

™ For the United States Supreme Court's 
determination that no violation of federal law 
arose through the continued insistence on 
‘‘bogus’’ typesetting, see American Newspaper 
Publishers Association v. NLRB, 23 LABOR 
CASES { 67,436, 345 U. S. 100, 73 S. Ct. 552 (1953). 
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101 See Williston on Contracts (1936 Ed.), Vol. 
1, pp. 326-329, and cases there cited, Vol. 5, p. 
4655-4662. 

102 Scott-Stafford Opera House Company v. 
Minneapolis Musicians’ Association,- cited at 
footnote 44 (allowing coercion to force the em- 
ployment of a minimum number of employees): 
Haverhill Strand Theater, Inc. v. Gillen, cited at 
footnote 45 (holding that through balancing the 
interests of the parties and considering the 
interest of the public, the union should be 
restrained from forcing an employer to hire 
more employees than needed). 

3 Where a unionist agreed by contract to a 
“junior union"’ status, whereunder he had no 
vote on union policy and could be ‘‘bumped”’ off 
his job at any time by ‘‘senior’’ members, the 
agreement was held arbitrary and a nullity at 
the instigation of the signing unionist: Cameron 
v. International Alliance of Theatrical Stage 
Employees, cited at footnote 38; see also James 
v. Marinship Corporation, cited at footnote 37. 
State fair-employment-practice acts may also 
be employed to prevent discrimination in union 
membership rights; cf. International Brother- 
hood of Electrical Workers, Local 35 v. Commis- 
sion on Civil Rights of the State of Connecticut, 
24 LABOR CASES { 68,079 (Conn., 1953). 
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although federal entry into the field of labor 
relations has restricted the procedures for 
allowable state control. 


State protection was accorded an employee 
who quit his union affiliation on charges 
that the union was Communist-dominated, 
who was thereafter discharged under a 
union-shop proviso and who found himself 
restricted in securing other empioyment be- 
cause of the union’s blacklisting activities.™ 
Likewise, where a union was held liable for 
damages arising out of a refusal to furnish 
workers on a job where materials used 
were not approved by the union, damage 
liability was sustained on appeal on the 
grounds that the jury had the right to de- 
cide the propriety of the union’s objectives 
under the general law of torts.” The ques- 
tion which arises as to the allowable breadth 
of state action is whether, through federal 
occupancy of the field, such state commen 
law decisions may be halted as interfering 
with exclusive federal jurisdiction and with 
the federally established statutory right to 
engage in concerted activities. 

United 


106 


The following language of the 
States Supreme Court in the Fansteel case 
recognizes the power of a state to protect 
against tortious conduct: 


“Congress was intent upon the protection 
of the right of employees to self-organiza- 
tion and to the selection of representatives 
of their own choosing for collective bargain- 
ing without restraint or coercion. 

“Congress also recognized the right to 
strike,—that the employees could lawfully 
cease work at their own volition because of 
the failure of the employer to meet their 
demands. . . . But this recognition of 








‘the right to strike’ plainly contemplates a 
lawful strike,—the exercise of the unques- 
tioned right to quit work. 

“Here the strike was illegal in its incep- 
tion and prosecution It was not a 
mere quitting of work and statement of 
grievances in the exercise of pressure recog- 
nized as lawful. It was an illegal seizure 
of the buildings in order to prevent their 
use by the employer in a lawful manner 
and thus by acts of force and violence to 
compel the employer to submit. When the 
employees resorted to that sort of compul- 
sion they took a position outside the pro- 
tection of the statute and accepted the risk 
of the termination of their employment upon 
grounds aside from the exercise of the 
legal rights which the statute was designed 
to conserve.” 

The United States Supreme Court has 
since ruled that, regardless of federal entry 
into the labor relations field, state courts 
may clearly enjoin violent conduct and, 
at least under statutory authority, “partial 
strikes” or intermittant work stoppages less 
than a complete walkout.“ It would ap- 
pear that judicial declaration of the common 
law as to “partial strikes” should also per- 
mit state action. 

Likewise, state courts can be expected to 
continue their controls over certain non- 
violent activities .substantially affecting inter- 
state commerce, including mass picketing, 
the picketing of homes, and fraud.“ The 
recent case of Garner v. Teamsters Union™ 
seems to imply the right of state application 
of its common law of torts in such instances. 


However, Justice Jackson had this fo say 
of the influence of the Taft-Hartley Act, 





4 Barile v. Fisher, 17 LABOR CASES { 65,578 
(S. Ct., Chautauqua Co., N. Y., February 4, 
1950). 

™ Radden v, United Association of Journey- 
men Plumbers, 168 Pa. 611, 82 Atl. (2d) 327 
(1951). 

“ NLRB v. Fansteel Metallurgical Corpora- 
tion, cited at footnote 64. 

“ Hotel and Restaurant Employee’s Inter- 
national Alliance v. WERB, 5 LABOR CASES 
{ 51,132, 315 U. S. 437, 62 S. Ct. 706 (1942). 

S International Union, UAW-AFL Local 232 
v. WERB, 336 U. S. 245, 69 S. Ct. 516 (1949); 
for discussion of this case, see James E. Beall, 
“Labor Law—The Right of Public Employees 
to Strike,’’ 15 University of Detroit Law journal 
200 (1952); Richard P. Bullesbach, ‘‘Labor Law 
—Conflict Between State and Federal Jurisdic- 
tion,” 34 Marquette Law Review 293 (1951). 
However, a one-day full strike would apparently 
not be unprotected under federal law and, there- 
fore, could not apparently be halted by state 
action; see NLRB v. Buzza-Cardozo, 23 LABOR 
CASES { 67,741, 205 F. (2d) 889 (CA-9, 1953), 
cert. den., 346 U. S. 923, 74 S. Ct. 310 (1954), 
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in which the ‘‘partial strike’’ claim was sum- 
marily dismissed. 

1” Judicial declarations of public policy are 
being given equal credence with statutory law 
by the High Court; see Hughes v. Superior 
Court, 18 LABOR CASES { 65,762, 339 U. S. 460, 
70 S. Ct. 718 (1950). 

10 Oil Workers Union v. Superior Court, 20 
LABOR CASES f 66,545, 103 Cal. App. (2d) 512, 
230 Pac. (2d) 71 (1951); Magill Brothers, Inc. 
v. Building Service Employees’ International 
Union, 16 LABOR CASES { 61,194, 20 Cal. (2d) 
506, 127 Pac. (2d) 542 (1942): Fansteel Metal- 
lurgical Corporation v. Lodge 66, 1 LABOR CASES 
f 18,152, 295 Ill. App. 323, 14 N. E. (2d) 991 
(1938); Thayer Company v. Binnall, 19 LABOR 
CASES { 66,077, 326 Mass. 467, 95 N. E. (2d) 193 
(1950): State v. Thatch, 361 Mo. 190, 234 S. W. 
(2d) 1 (1950); Ex parte Henry, 15 LABOR CASES 
| 64,770, 147 Tex. 315, 215 S. W. (2d) 588 (1948). 

11124 LABOR CASES { 68,020, 346 U. S. 485, 74 
S. Ct. 167, citing Allen-Bradley Local v. WERB, 
5 LABOR CASES f 51,135, 315 U. S. 740, 749, 62 
S. Ct. 820 (1942). 
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in the broader language of the Garner decision : 
“The detailed prescription of a procedure 
for restraint of specified types of picketing 
would seem to imply that other picketing is 
to be free of other methods and sources of 
restraint. For a state to impinge on 
the area of labor combat designed to be 
free is quite as much an obstruction of fed- 
eral policy as if the state were to declare 
picketing free for purposes or by methods 
which the federal Act prohibits.” 


The Court also refers to the distinction 
between public and private rights, notes 
both statutory and common law private 
rights which have been superseded by fed- 
eral legislation, makes no distinction in its 
examples between the removal of state ad- 
ministrative or state judicial authority, and 
concludes that “when federal power con- 
stitutionally is exerted for the protection of 
public or private interests, or both, it be- 
comes the supreme law of the land and can- 
not be curtailed, circumvented or extended 
by a state procedure merely because it will 
apply some doctrine of private right. To 
the extent that the private right may con- 
flict with the public one, the former is 
superseded. To the extent that public interest 
is found to require official enforcement instead 
of private initiative, the latter will ordinarily 
be excluded, Of course, Congress in enact- 
ing such legislation as we have here, can 
save alternative or supplementa! state reme- 
dies by express terms, or by some clear 
implication, if it sees fit.” (Italics supplied.) 


In this case the Court noted that Section 
10(a) of the Taft-Hartley Act™ states that 
the federal Board’s “power shall not be 
affected by any other means of adjustment 
or prevention that has been or may be estab- 
lished by agreement, law, or otherwise... .” 
(Italics supplied.) The Court likewise notes 
that the Senate committee reporting the 
bill referred to the need hereby to establish 
“additional procedures in order ade- 








quately to protect the public welfare, which 
is inextricably involved in labor disputes.” ™ 
(Italics supplied.) Since there is no direct 
evidence in contravention hereof in the Court’s 
opinion, it would appear that at least “by 
some clear implication” Congress had saved 
“alternative or supplemental state remedies,” 
at least in the form of private, common law 
rights involving the protection of liberty 
and property against tortious conduct. 


The High Court did not state in the Garner 
decision that the local common law of torts 
was inapplicable for supplying any form of 
relief against work-restrictive activities which 
qualified as unfair labor practices under 
federal law.™* Rather, it held a state power- 
less under its labor relations statute to en- 
jon peaceful picketing aimed at coercing 
employers subject to the federal act to 
compel union membership on the part of 
their employees, where such picketing might 
be interpreted as either controllable or al- 
lowable through process of the National 
Labor Relations Board. (The President’s 
message to Congress on labor law, of Janu- 
ary 14, 1954," appeared to forecast recom- 
mendations to expand the areas of state 
jurisdiction beyond the limitation established by 
this interpretation of Congressional intent.) 


Much thought has been given to the issue 
of whether states may enforce their com- 
mon law to give relief not only by the 
injunctive process halted by the Garner 
decision, but also through damage suits in 
favor of persons injured by tortious conduct 
also prohibited by the Taft-Hartley Act. 
In a recent decision, the Virginia Supreme 
Court sustained an award of $130,000 in 
compensatory and punitive damages against 
the United Construction Workers and United 
Mine Workers, in a tort action brought by 
a company whose employees’ work was in- 
terfered with by threats of violence if work 
continued without their joining the union. 
The union’s conduct was admittedly an un- 








112 29 USC Sec. 160(a) (Supp. V, 1946). 

13S. Rept. 105, 80th Cong., 1st Sess., p. 8 
(1947). 

14 For other court decisions limiting state 
action, see Pocahontas Corporation v. Portland 
Building & Construction Trade Council, 18 
LABOR CASES { 65,998, 193 F. Supp. 217 (1950); 
Costaro v. Simons, 19 LABOR CASES { 66,295, 302 
N. Y. 318, 98 N. E. (2d) 454 (1951); Gerry v. 
Superior Court, 32 Cal. (2d) 119, 194 Pac. (2d) 
689 (1948). 

5 Los Angeles Times, January 15, 1954, Part 
I, p. 10, col. 1. 

116 Note, ‘‘Labor Law—Federal and State Ju- 
risdiction—Common Law Remedies,’’ 27 New 
York University Law Review 468, 472 (July 
1952); see Sylvester Petro, ‘‘State Jurisdiction 
to Regulate Violent Picketing,’’ 3 Labor Law 
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Journal 3, 70-71 (January, 1952). It should be 
noted that the United States Supreme Court 
has held peaceful picketing to secure propor- 
tional hiring on a racial basis to be enjoinable, 
under a state common law declaration of public 
policy: Hughes v. Superior Court, cited at foot- 
note 109, although the United States Supreme 
Court had formerly held like picketing to be 
in support of a “labor dispute’’ within the 
meaning of Section 13 of the Norris-LaGuardia 
Anti-Injunction Act: New Negro Alliance v. 
Sanitary Grocery Company, Inc., 1 LABOR CASES 
{ 17,030, 303 U. S. 552, 58 S. Ct. 703 (1938) and, 
therefore, at least within the general purview 
of federal labor relations law. Cf. Steele v. 
Louisville &€ Nashville Railroad Company, cited 
at footnote 94. 


February, 1955 @ Labor Law Journal 








ti 


su 
co 
co 
tic 
ou 





Dn 


J 
d 


116 














Certain it is that if any individual or 
group of individuals has a negative 
attitude and antagonism toward an 
organization or its leadership, they 
will have no part of any program 
of that organization or of its leaders. 
This holds true for any employee 
activity. It is doubly true of any pro- 
gram that affects the individual em- 
ployee. So long as distrust, suspicion, 
or enmity exist in the group it will 
buy no part of anything that man- 
agement wants to sell.—C. B. Boulet, 
Public Utilities Fortnightly, November 
17, 19S. 





fair labor practice under federal law. The 
Virginia court based its decision on the 
lack of provision for money damages in the 
Taft-Hartley Act. In upholding the Vir- 
ginia decision, the Supreme Court stated: ™ 


“In the Garner case, Congress had pro- 
vided a federal administrative remedy, sup- 
plemented by judicial procedure for its 
enforcement, with which the state injunctive 
procedure conflicted. Here Congress has 
neither provided nor suggested any substi- 
tute for the traditional state court procedure 
for collecting damages for injuries caused 
by tortious conduct. For us to cut off the 
injured respondent from this right of re- 
covery will deprive it of its property without 
recourse or compensation. To do so will, 
in effect, grant petitioners immunity from 
liability for their tortious conduct. We see 
no substantial reason for reaching such a 
result. 


“To the extent that Congress has 
not ‘prescribed procedure for dealing with 
the consequences of tortious conduct already 
committed, there is no ground for conclud- 
ing that existing criminal penalties or liabili- 
ties for tortious conduct have been eliminated.” 


What, however, of those types of federal 
unfair labor practices, such as secondary 





labor boycotts and jurisdictional strikes, for 
which the federal act does supply relief by 
action for damages? Does the existence of 
such relief vitiate state common law action? 
The decision just quoted deals with this 
issue in the following language: 


“One instance in which the Act prescribes 
judicial procedure for the recovery of dam- 
ages caused by unfair labor practices is that 
with reference to the jurisdiction of federal 
and other courts to adjudicate claims for 
damages resulting from secondary boycotts. 
In that instance the Act expressly author- 
izes a recovery of damages in any Federal 
District Court and ‘in any other court hav- 
ing jurisdiction of the parties’.“"! By this 
provision, the Act assures uniformity, other- 
wise lacking, in rights of recovery in the 
state courts and grants jurisdiction to the 
federal courts without respect to the amount 
in controversy. To recover damages under 
that section is consistent with the existence 
of jurisdiction in state courts to enforce 
criminal penalties and common-law liabili- 
ties generally.” 


It can therefore be seen that injunctive 
relief against common law torts has been 
restricted in certain instances where inter- 
state commerce is involved, while damage 
actions at the state level have not been 
placed under such limitations. However, 
the state-federal jurisdictional issue still in- 
volves areas of confusion and uncertainty. 


Where interstate commerce is not sub- 
stantially affected, relief both at law and in 
equity remains fully effective against com- 
mon law torts restricting productivity. 


Violation of the common law of either torts 
or contracts may result in denial of federal 
protection of labor's concerted activities. 

Engagement in sit-down strikes and vio- 
lence has caused loss of protection under 
the federal labor relations law, management 
being thereupon permitted to discriminate 
against strike leaders in according reinstate- 
ment privileges.”’ Such tortious conduct 
was held in the Fansteel case by Chief Jus- 
tice Hughes to be a “defiance of the law 
of the land.” ™ 





"1 United Construction Workers v. Laburnum 
Construction Corporation, 23 LABOR CASES 
{ 67,542, 194 Va. 872, 75 S. E. (2d) 694 (1953). 

18 26 LABOR CASES { 68,460, 347 U. S. 656, 74 
S. Ct. 833 (1954). 

m “See, SUB. . . . 

““(b) Whoever shall be injured in his business 
or property by reason or [of] any violation of 
Subsection (a) [boycotts and other unlawful 
combinations] may sue therefor in any district 
court of the United States subject to the limita- 
tions and provisions of section 301 hereof with- 
out respect to the amount in controversy, or 
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in any other court having jurisdiction of the 
parties, and shall recover the damages by him 
sustained and the cost of the suit.’’ (61 Stat. 
158-159. 29 USC Sec. 187(b) (1952 Ed.).) 

120 NLRB v. Fansteel Metallurgical Corpora- 
tion, cited at footnote 64; Ore Steamship Corpo- 
ration, 29 NLRB 954 (1941): NLRB v. Clinchfield 
Coal Corporation, 8 LABOR CASES { 62,362, 145 
F. (2d) 66 (CCA-4, 1944); Allen-Bradley Local 
No. 1111 v. WERB, cited at footnote 111. Cf. 
Milk Wagon Drivers Union v. Meadowmoor 
Dairies, Inc., cited at footnote 23. 

121 Cited at footnote 64. 
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However, in a decision on which the High 
Court denied certiorari, it has been ruled 
that strikers were entitled to protection 
at the National Labor Relations Board’s 
discretion, where the strike was aimed at 
inducing an employer to sign a compulsory- 
arbitration agreement allegedly tortious under 
Massachuseits common law.“ On the other 
hand, strikers who engage in intimidation on 
the picket line are held not protected under the 
federal act.” It would seem that the viola- 
tion of a near-universal principle of the 
common law of torts would be required for 
full removal of federal protection. 


Likewise, the federal Board will deny the 
protection of the act to those who violate 
a no-strike clause or other contract term.™ 


This stand is in obedience to the High- 


Court’s view that: “The Act does not pro- 
hibit an effective discharge for repudiation 
by the employee of his agreement, any more 
than it prohibits such discharge for a tort 
committed against the employer.” ™ 


The allowance of strike action can affect 
the installation and continuance of production- 
incentive systems. Indeed, under the Taft- 
Hartley Act not only may a strike against 
the installation of an incentive system be 
protected activity,” but also a refusal to 
negotiate with a properly selected union 
about installing such a plan would be deemed 
an unfair labor practice.” Such items have 
quite understandably been viewed, for dec- 








ades, as bargainable issues under the com- 
mon law of many states. 


Employers are more frequently coming 
to the decision. that sound incentive-pay 
plans, on an individual or a group basis, offer a 
desirable and practical means to increased pro- 
ductivity. Yet at times, due to actual experi- 
ence, knowledge, or fear of rate-cutting, a 
misguided “stretch-out” or “speed-up,” or other 
unfair misapplications by employers of the 
principles of scientific management and, at 
other times, because such plans cause fear of a 
whittling-away of employee loyalty to the 
union, organized labor has opposed such 
incentive plans and made their installation 
difficult or impossible.” However, there 
is a growing union recognition of the value 
of soundly instituted incentive systems for 
increasing productivity.” As the common 
law leaves this issue a matter for settlement 
by voluntarism, a higher degree of both labor 
and management statesmanship is called for 
to make fully available the mutual benefits 
which incentive programs can bring. 


In Conclusion 


Numbers of limitations on, and aids to, 
union work-restrictive practices have been 
developed under the common law. The 
basic principles of the law of torts, con- 
tracts and agency, as well as judicial decla- 

(Continued on page 126) 





%2NLRB wv. Reed & Prince Manufacturing 
Company, 4 LABOR CASES { 60,394, 118 F. (2d) 
874 (CCA-1, 1941), cert. den., 313 U. S. 595, 61 
S. Ct. 1119 (1941). For a discussion of the 
extent to which the Board may grant affirmative 
relief to strikers who engage in misconduct 
during a strike, in situations both where the 
employer did and did not engage in unfair labor 
practices preceding the strike, see Note, ‘‘Avail- 
ability of NLRA Remedies to ‘Unlawful’ Strik- 
ers,’’ 59 Harvard Law Review 747, 763-768 (1946). 
See also John P. Jennings, ‘‘The Right to 
Strike: Concerted Activity Under the Taft- 
Hartley Act,’’ 40 California Law Review 17 
(1952). 

%3NLRB v. Kelco Corporation, 21 LABOR 
CASES { 66,726, 193 F. (2d) 642 (CA-4, 1952), 
denying enforcement in part, 94 NLRB 1766 
(1951). See also Old Town Shoe Company, 91 
NLRB 240 (1950); NLRB v. Longview Furniture 
Company, 24 LABOR CASES { 67,763, 206 F. (2d) 
274 (CA-4, 1953); NLKXB wv. Spiewak, 17 LABOR 
CASES { 65,600, 179 F. (2d) 695 (CA-3, 1950). 

14 Marathon Electric Manufacturing Corpora- 
tion, 106 NLRB, No. 199 (1953): National Elec- 
tric Products Corporation, 80 NLRB 995 (1948): 
Copperweld Steel Company, 75 NLRB 188 
(1947); Scullin Steel Company, 65 NLRB 1294 
(1946). Cf. United Biscuit Company of America, 
38 NLRB 778 (1942). 

123 NLRB v. Sands Manufacturing Company, 
1 LABOR CASES { 17,044, 306 U. S. 332, 344, 59 
S. Ct. 508, 514 (1939). 
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26 See NLRB v. Buzza-Cardozo, cited at 
footnote 108; Texas Company, NLRB Trial Ex- 
aminer’s Report, Case No. 21-CA-295; Tower 
Hosiery Mills, Inc., 81 NLRB 658 (1949), enf’d, 
17 LABOR CASES { 65,659, 180 F. (2d) 701 (CA-4, 
1950); Perry Norvell Company, 80 NLRB 225 
(1948). 


127 See Epstein, 97 NLRB 1273 (1952); Crown 
Zellerbach Corporation, 95 NLRB 753 (1951); 
Crow-Burlingame Company, 94 NLRB 997 (1951): 
Mason and Hughes, Inc., 86 NLRB 848 (1949); 
Libby, McNeill and Libby, 65 NLRB 873 (1946); 
John W. Bolton and Sons, 91 NLRB 989 (1950); 
Central Metallic Casket Company, 91 NLRB 572 
(1950). 


128 See W. F. Whyte’s report of the Bundy 
Tube Company case, in which such a pian was 
installed with great success as a ‘‘last-ditch”’ 
attempt to avoid bankruptcy, with the grudging 
approval of official union leadership, but with 
general rank-and-file support, in Schuyler D. 
Hoslett, Human Factors in Management (New 
York, 1951 Ed.), pp. 269-299. For examples of 
success and failure in handling this problem, 
see Robert O. Ross, ‘‘Methods Improvement and 
Resistance to Change’’ (Dartnell Corporation 
Personnel Administration Service, November. 
1952): Elliot D. Smith, Technology and Labor 
(New Haven, 1942). 


1% Solomon Barkin, work cited, at p. 10 of 
publication, 
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A Proposal 


By HARRY SELIGSON 


The National Labor 





Relations Board: 





TM HE TERM of office of Albert C. Beeson, 

one of the five members of the Na- 
tional Labor Relations Board, expired in 
December, 1954. If past experience is any 
criterion, both union and employer groups 
will attempt to have the vacancy filled by 
someone sympathetic to their respective 
points of view. There are already indica: 
tions that such will be the case, as evi- 
denced by off-the-record statements from 
union officials, prominent employer spokes- 
men, and members of Congress. The situa- 
tion presents an opportunity to briefly 
review the history of the National Labor 
Relations Act and the National Labor Rela- 
tions Board for the past 20 years, with more 
extensive comments on the structure of the 
latter, coupled with a proposal for amendment.’ 


Wagner Act 


The National Labor Relations Act of 1935,’ 
the Wagner Act, constricted the employer’s 
allowable area of economic conflict by prevent- 
ing him from interfering with the collective 
bargaining activities of his employees. These 
restraints take two forms’ in the act: a series 
of five employer unfair labor practices and a 
procedure for determining the question of union 
representation by vote of employees. 

To effectuate the policies of the act, that is, 
to insure the observance of fair labor prac- 
tices by the employer and an orderly system 
of selection of their representative by em- 


THE NLRB CAME INTO BEING AT 
AN APPROPRIATE TIME AND FUL- 
FILLED ITS FUNCTION, SAYS MR. 
SELIGSON—BUT THE TIME HAS 
COME TO REASSESS ITS VALUE 





ployees, the act established an administra- 
tive tribunal, the National Labor Relations 
Board (NLRB). The Board consisted of 
three individuals appointed by the Presi- 
dent subject to the advice and consent of 
the Senate. Unquestionably, the appointees 
were sympathetic to both the letter and the 
spirit of the NLRA, which was to encourage 
organization among and collective bargain- 
ing on the part of employees. Such goals 
and objectives were part of the economic 
and social policies which prevailed at the 
time, namely, to increase the purchasing 
power of that segment of the population 
whose propensity to consume was greatest, 
thereby accelerating the economic recovery 
of the country. Making it easy for unions 
to organize employees unimpeded by tradi- 
tional employer antiunion activities would 
buttress this economic policy. The negotia- 
tions between unions and employers would 
result in a higher level of wages and earn- 
ings, as it was an accepted fact that by 
himself the individual employee was helpless 
to bargain with his employer. Other laws 





1 Following is a list of articles, published in 
past issues of the Labor Law Journal, which 
have some bearing on this subject: ‘‘Adminis- 
trative Discretion v. Rule of Law’’ (May, 1950): 
Isadore Katz and David Jaffe, ‘‘Doff the Black 
Robes’’ (INovember, 1952); Emily Clark Brown, 
““Needed—A New Start on National Labor 
Relations Law’’ (February, 1953); Sylvester 
Petro, ‘‘The Taft Proposals to Amend Taft- 
Hartley’’ (April, 1953); Louis S. Belkin, ‘‘Has 
Labor Legislation Reached Maturity?’’ (May, 
1950): William S. Hopkins, ‘‘Labor Relations 
Trends’’ (March, 1953); Sanford Cohen, ‘‘The 
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Impasse in Collective Bargaining Law’’ (May, 
1954); Samuel Harris Cohen, ‘‘Labor, Taft- 
Hartley and the Proposed Amendments’’ (June, 
1954). See also, Samuel Harris Cohen and 
David I. Ashe, ‘‘Minority Report in Proposed 
Amendments to the Taft-Hartley Law,” 8 
The Record of the Association of the Bar of 
the City of New York 499 (1953); and Walter 
Gellhorn and Seymour Linfield, ‘‘Politics and 
Labor Relations—NLRB Procedure,’’ 39 Colum- 
bia Law Review 339 (1939). 
* 49 Stat. 449; 29 USC, Secs. 151-166. 











Harry Seligson is professor of 
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adopted at the same time—such as the 
Fair Labor Standards Act, unemployment 
compensation law and Old-Age and Sur- 
vivors Insurance Act—were all within the 
framework of this economic and _ social 
philosophy. 

It was alleged that the NLRB, as struc- 
tured by the act, acted as prosecutor, judge 
and jury.” From 1935 to 1947, employers 
also charged that the Board interpreted the 
NLRA with a bias to give any benefit of 
the doubt to employees and unions. Hence 
the cry from employers that the provisions 
of the NLRA were one-sided and that the 
NLRB was irretrievably prejudiced against 
employers. Parenthetically, it would seem, 
in retrospect, that in the light of the objec- 
tives laid down as public policy by the 
New Deal, it was perfectly in order for the 
Board to view sympathetically the organiz- 
ing efforts of the unions. Union membership 
thrived in such a favorable climate and 
grew from about three million in 1935 to 
15 million in 1947. 


Taft-Hartley Act 


In June, 1947, the NLRA was extensively 
amended.‘ Of concern to us here are only 
those amendments applicable to the struc- 
ture of the Board. It was increased from 
three to five members, an autonomous gen- 
eral counsel was created, and the Board be- 
came a semijudicial body reviewing the 
decisions of the trial examiners and re- 
sponsible for representation matters through 
its regional boards, a duty which it dele- 
gated to the general counsel. 





The amended NLRA, the Taft-Hartley 
law, was passed by a Republican-controlled 
Congress elected in November, 1946. This 
Congress concluded that the electorate had 
mandated it to place controls on the ac- 
tivities of the unions. These were principally 
effected by adding to the act a series of 
union unfair labor practices, making it more 
difficult to secure a union shop by requiring 
a prior employee vote,’ and by permitting 
and requiring the general counsel to apply 
for injunctions against union activities, thus 
diminishing the effectiveness of the federal 
anti-injunction act.° 


What accounted for these restrictive 
amendments? The climate of 1947 was con- 
siderably different from that of 1935. 


By 1947, OPA, wage stabilization, allocation 
of resources, and other controls which had 
been tolerated only because of the war, had 
been terminated. 


There was a tremendous pent-up demand 
for consumer goods. The money was there 
in billions of dollars of savings bonds and 
other liquid assets. All that was needed was 
conversion from war to civilian production. 


The postwar strikes of 1945-1946, creating 
stoppages in production and increased prod- 
uct costs, alienated the public and led to a 
change in public opinion, thereby lending 
support to the adoption of the Taft-Hartley 
Act over the veto of President Truman. 

Thus, both in 1935 and in 1947, Congress 


passed the type of law which it thought was 
called for by the needs of the times. 








8 Gellhorn and Linfield, article cited at foot- 
note 1, in dissecting the operations of the 
Board, conclude it is not a valid criticism to 
charge the Board with having acted in this 
tripartite capacity. I am not, however, making 
the statement as a criticism of the Board, 
but merely asserting that the Board and its 
agents were vested with these powers: deter- 
mining whether to issue a complaint, present- 
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ing evidence in unfair labor and representation 
cases before the trial examiners, reviewing the 
decisions of trial examiners on appeal, and 
seeking enforcement of Board orders in the 
courts. 

#61 Stat. 136; 29 USC, Secs. 151-167. 

5 This provision was subsequently repealed in 
1951. ‘ 

* 47 Stat. 70; 29 USC, Secs. 101 and following. 
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The Board 


Throughout all these years the composi- 
tion of the Board had been changing as 
appointees left it and others replaced them. 
From 1935 to 1952, however, if one may 
cover the sweep of such a long period by a 
broad generalization, the majority on the 
Board consisted of men who were moti- 
vated by the spirit of the Wagner Act.’ 
When a new Administration was voted in, 
in 1952, President Eisenhower had an op- 
portunity to make three appointments which 
substantially modified the political compo- 
sition of the Board.* Decisions in key areas 
in the last 18 months by the Farmer Board 
indicate that it considers it is time to put 
into effect the spirit and provisions of the 
1947 amended NLRA. These recent rulings, 
in addition to the continuing outcry against 
the substantive provisions of the Taft- 
Hartley Act, have evoked bitter and caustic 
criticisms from union officials and attorneys 
that the Board, as presently constituted, is 
overturning long-established precedents and 
decisions.” 

It seems reasonable to conclude, given the 
conditions of political life, that each Presi- 
dent appoints to the Board men whose 
ideological sympathies run more or less 
toward either unions or employers.” Thus, 
given present methods of appointment, we 
can expect to see, as Administrations change, 
interpretations by the Board leaning more 
or less to one side or the other, depending 
upon the ideological orientation of the ma- 
jority on the Board. It is the thesis of this 
article that the flow of events in the past 
20 years has minimized the importance of 
the Board to the extent that serious con- 
sideration should be given to its abolition. 


The Argument 


Two points should be emphasized at the 
outset: First, the size of the Board, whether 
three, five, seven or any other number, has 
little or nothing to do with this question. 
The difficulties commented on here do not 
stem from size but from inherent defects. 








Second, a considerable degree of fluidity 
and flexibility is both desirable and needed 
in the field of labor relations. We are 
dealing with pressure groups whose activi- 
ties need to be restrained or released as 
the needs of society require. The essence 
of our democracy is counterbalance. These 
checks are written into laws which are 
amended and revised from time to time to 
bring them up to date. Not only is this 
amending process, at best, cumbersome, but 
it is questionable whether a law can antici- 
pate adequately all the nuances and differ- 
ences arising between individual employees, 
organized labor, the employer and the public. 
It is because of this that administrative 
tribunals have assumed growing and in- 
creasing importance. Not limited by the 
rigidities to which common law _ judicial 
tribunals are subject, they can interpret the 
law to meet the changes in labor-manage- 
ment relations. 


Giving full credit to the beneficent effects 
of such flexibility, the crucial question is 
whether the NLRB, as structured, continues 
to provide this needed fluidity, or whether 
the appointment process described above 
gives rise to “opportunism.” The question, 
of course, is of a magnitude and scope which 
makes it equally applicable to major ad- 
ministrative commissions such as the Fed- 
eral Communications Commission, the Federal 
Trade Commission, the Interstate Com- 
merce Commission and others which deal in 
sensitive areas. It has, however, particular 
relevance to the labor relations field, an 
area that has a turbulent and stormy history 
behind it, and one in which it is easy for 
emotions and prejudices to become inflamed. 


Whatever advantages there might have 
been in the initial stages of the Wagner Act 
in a partisan-oriented, politically appointed 
Board, there certainly are few, if any, after 
a number of years of interpretation, ad- 
justment and changes have resulted in a 
fair amount of codification. Certainly 
ideology and partisanship have their place, 
particularly in a democracy where constant 
jockeying for position is going on between 





' This is said in spite of a trend of growing 
conservatism, toward 1947 and later years, by 
members of the Board as away from their 
earlier, more liberal views. 

’ Guy Farmer, chairman, July 13, 1953; Philip 
Ray Rodgers, August 28, 1953; Albert C. Bee- 
son, February 18, 1954. Holdover Truman ap- 
pointees were Abe Murdock and Ivan H. 
Peterson. The new Board will be referred to 
as the Farmer Board. 

®See remarks of Arthur Goldberg, CIO gen- 
eral counsel to labor law attorneys at recent 
CIO convention in Los Angeles, December 6-13, 
1954. 
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%” The political maneuvering taking place in 
connection with appointments to the Board 
is terrific. ‘The controversy surrounding the 
recent appointment of Mr. A. Beeson to 
the Board is explained at least in part by his 
management background. One of the most 
blunt statements of the factors underlying the 
controversy was made by a business executive's 
newsletter. Mr. Beeson, it was alleged, would 
tine up with conservatives on the Board and 
work with them to shift the Board toward 
policies favorable to management.’’ From 
article by Sanford Cohen, cited at footnote 1. 
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pressure groups. In 1935 there was strong 
hostility to unions and collective bargaining 
on the part of employers. As public policy, 
the Wagner Act asserted the constructive 
nature of unions in our society. It called 
for a Board which would use the act as an 
instrument by which employers would be 
“coerced” into acknowledging and accepting 
that policy. Considerable success in this 
goal has been achieved. Unions have prac- 
tically completed their organization efforts 
in large segments of our industrial economy.” 
Employer hostility to union per se has 
diminished. It is to the economic demands 
and certain of the tactics of unions that 
objections are being raised. In 1947, public 
opinion supported the imposition of re- 
straints On union activities under the well- 
established principle in our democracy that 
power-centers must accept responsibility 
when authority is granted them. There is 
nothing in the amended act to indicate that 
the basic policy of the 1935 act—to encour- 
age employees to engage in collective bar- 
gaining activities and to select unions of 
their own choosing—has been repealed. 

Nevertheless, the Farmer Board has not 
viewed the Taft-Hartley Act as regulating 
and restricting certain proscribed union ac- 
tivities; rather, it has proceeded to construe 
the 1947 amended NLRA as though it had 
revived the conflict for power between labor 
and management. To cite a few examples: 
The Livingston Shirt Corporation case” (in 
which the captive-audience doctrine was 
reversed) and the Blue Flash Express, Inc. 
case (in which the employer is permitted to 
quiz his employees on their union membership) 
indicate that a majority of the Board is keep- 
ing alive the old union-management conflict 
for employee loyalties, a question supposedly 
settled by the 1935 act.™ 

Members of the present Board have as- 
serted that 80 or 90 per cent of the decisions 
are by unanimous decision of the Board. 
This is immaterial. Twenty or 10 per cent 
of the key cases considerably outweigh the 
other 80 or 90 per cent in terms of their 
impact on labor-management relations. The 
Board has also rationalized that old Board 
rulings need to be revised or reversed in 
order to keep up with the times. Certainly 
there is nothing holy about stare decisis, 
particularly in the administrative field. But 
a reading of the decisions casts some doubt 








It has been estimated that approxi- 
mately 3% million women are mem- 
bers of trade unions.—Women's 
Bureau, Department of Labor. 





as to the real motivation behind the reversals 
and modifications of prior rulings: Is its 
purpose to modernize the interpretations, 
or does it stem primarily from a feeling on 
the part of the new majority on the Board 
that the Taft-Hartley Act has not been 
properly construed by its predecessors ? 

In 1947 the Board was converted to a 
semijudicial agency. This was considered 
a step in the direction of diminishing the 
effect of the partisanship of the Board mem- 
bers for or against union and management. 
But, as frequently happens, the realities do 
not comport with the ideal. It is incongruous 
to invest the Board with semijudicial func- 
tions and in the same breath to continue 
the substance of partiality. True, judges 
are appointed from one political party or the 
other and bring to the bench preconceived 
notions and ideas. Why not members of 
the NLRB? The difference is that the bias 
of the judges is diffused over the wide 
variety of cases which come before them; 
consequently, it is not felt as acutely. In 
the case of the Board, the partisan feelings 
of its members funnel down and are pinpointed 
on one small area: labor-management rela- 
tions. Therefore, they seem accentuated to 
the interested parties. Furthermore, judges 
are bound by precedents; they accept the 
law as they find it. Such is not the case in 
the instance of an administrative commis- 
sion. Members of the NLRB appear on 
innumerable occasions to address bar associa- 
tions, unions, trade associations and other 
organizations. Under the guise of explain- 
ing their functions they manage to assume 
the role of advocates and quite frequently 
argue in favor of proposed amendments to 
or changes in the law, although care is 
taken to cloak these remarks with an aura 
of objectivity. 


Changing Role of Board 


For the 20 years of its existence, the 
Board has been concerned largely with 
deciding questions of power conflicts be- 





The mass-production industries are from 
80 to 100 per cent organized. The large re- 
maining segments for organization lie in the 
white-collar workers and in the South. 

12 107 NLRB, No. 109 (1954). 

13 109 NLRB, No. 85 (1954). 
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The new jurisdictional standards motivated 
by the desire to expand state activity in labor 
relations and contract federal activity fits into 
the above-described philosophy of the Farmer 
Board. See Fred Witney, “‘NLRB Jurisdic- 
tional Policies and the Federal-State Relation- 
ship,’’ 6 Labor Law Journal 3 (January, 1955). 


February, 1955 @ Labor Law Journal 











m 
so 
th 
Wi 
se 
is 
thi 
en 
pr 
th 
as 
an 
pre 
ha 
of 
usi 
pre 
fus 


dir 
uni 
to 
plo 
nes: 
by 
the 
and 
met 
trat 
has 
we 
que. 
ing 
eco! 
witl 


ad 
has 
of ¢ 
area, 
held 
finan 
ful | 
colles 
One 
ways 
temp 
woul 
aren: 
Dicke 
woul 


NLR 














tween organizations: unions and employers; 
unions and other unions. Much of this is 
no longer true. These power relationships 
have achieved a degree of relative stability. 
As pointed out above, most employers have 
accepted unions, except possibly in the 
South. That area raises a peculiar problem. 
Even during the halcyon days of the Wagner 
Act and a sympathetic Board, organizing 
employees was difficult in the South. But 
that, too, will come as the rate of in- 
dustrialization increases, education becomes 
more widespread, the vast reservoir of 
southern rural manpower which has been 
the South’s chief defense against higher 
wage claims is exhausted, and the need to 
sell its products to its consumers, unless it 
is to continue to be a colonial hinterland of 
the North, becomes more crucial. For the 
employers who are dealing with unions, the 
principal target for difference focuses at 
the collective bargaining table on such items 
as wages, fringe benefits, the guaranteed 
annual wage and penetration into managerial 
prerogatives.” These are matters which will 
have to be decided in other arenas, and are 
of a nature considerably different than the 
usual matters which come under unfair labor 
practices, interference with organization, re- 
fusal to bargain, secondary boycotts, etc. 
The tide of events is moving us in these 
directions: acceptance by managements of 
unions as institutions here to stay (needless 
to say, there will always be die-hard em- 
ployers fighting a rear-guard action, as wit- 
ness “right-to-work” movements); recognition 
by unions of the need to act responsibly; * 
the ironing out of jurisdictional problems 
and the likelihood of a CIO and AFL 
merger; ahd the increasing resort to arbi- 
tration. To emphasize, the power conflict 
has stabilized to a considerable degree, if 
we think of power in terms of the union’s 
quest for recognition as collective bargain- 
ing representative; the issues are principally 
economic now. Such developments are not 
within the province of the National Labor 








Relations Board which was. assigned the 
function, in 1935, to expedite collective 
bargaining and, in 1947, to curb some of 
the union practices. 


Proposal 

If the foregoing analysis of the structure 
and conduct of the Board has any validity, 
there are several steps possible out of this 
dilemma: Make the Board a completely 
judicial agency to review the decisions of 
the trial examiners (this would make the 
Board, in effect, a labor court “); or abolish 
the Board completely 

It is this latter alternative which is urged. 
In addition to the analysis of the develop- 
ment of the act and the Board, above, the 
proposal is based on _ several premises 
and conclusions: 

(1) As long as the Board continues to 
be composed of representatives selected 
primarily for their union or management 
orientation, rather than for their knowledge 
of labor relations, it will continue to serve 
as an irritant constantly roiling the waters 
of labor-management relations. This is not 
to reflect on the good will and intentions 
of the members of the Board, nor even to 
deny that the Board has been instrumental 
in helping to stabilize labor relations. The 
problem is inherent in the nature of the 
structure of the Board and the fact that 
events have rendered useless and ill-advised 
the continuation of an administrative agency 
whose members are political appointees. As 
long as it exists in its present form, either 
management or union will conclude that the 
government is intervening, albeit indirectly, 
in labor relations. There is no intent here 
to condemn government intervention, cer- 
tainly not in view of the complex nature 
of society prevailing in 1955. It is merely 
to assert that such interjections be mani- 
fested as a legislative act, rather than an 
executive and administrative act, and further- 





%Tn the 20 years of its existence, the Board 
has pretty well delimited the area and scope 
of collective bargaining. What remains are 
areas of decision-making which are tenaciously 
held by management: nature of product, 
financing, location of business, etc. It is doubt- 
ful that the Board will extend the scope of 
collective bargaining any farther than it has. 
One may view the situation from one of several 
ways: Either the unions have reached, at least 
temporarily, their limits in this respect, or it 
would have to be fought out in the political 
arena via amendments to the NLRA or on the 
Picket line. Whichever be the case, the Board 
would have a minor role to play. 


NLRB: A Proposal 


% The return of the courts to the illegal- 
purpose doctrine places additional restraints 
upon unions. 

% The question of labor courts has been 
discussed for many years. Periodically, bills 
are introduced in Congress to establish such 
courts. Objections to them have been based 
primarily on the argument that the parties to 
the dispute would have to continue to live with 
each other after the court’s decision, thereby 
omitting the win-or-lose atmosphere which 
prevails in a court of law between parties who 
may never see each other again. Furthermore, 
the flexibility needed in labor relations, ac- 
cented above, would be missing in a completely 
judicial framework. 
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more that either management or labor will 
feel that intervention is bad. That being 
the case, the Board will be viewed with a 
jaundiced eye, depending upon its composi- 
tion, by unions or managements. 

(2) Having developed a body of principles, 
criteria and regulations over 20 years, during 
which time the conflict of countervailing 
powers becomes more and more muted, 
with unions and managements working out 
a modus vivendi, the technical administrative 
phase looms as more important from now 
on. For this aspect politically appointed 
representatives are unnecessary. What we 
need are civil servants. We have these: a 
respected group of trial examiners, selected 
for their competence in labor relations 
and judicial temperament. They now hear and 
dispose of the bulk of unfair practice and 
representation cases. Appeals from their 
decisions can be made to circuit courts of 
appeals. The office of general counsel can 
be maintained, with regional staffs, to re- 
ceive complaints, prosecute them ‘before the 
trial examiners, arrange consent elections 
or present contested elections before the 
trial examiners, and follow up the enforce- 
ment of orders. 

It is suggested that this proposal will 
establish as a fact what has for some time 
been recognized by practitioners—that a 
“common law” has grown around labor- 
management relations over the past 20 years, 
stemming from various sources: NLRB, 
trial examiners, opinions of the general 
counsel, courts, both federal and state, and 
arbitrators. Whether we like it or not, or 
whether this is a constructive development 
or not, all indications point to the continua- 
tion of this trend. If that be the case, it 


It takes more than 100,000 uwunion- 
management contracts to set the wages 
and other conditions of employment for 
some 15 million workers in the United 
States. Furthermore, most of these con- 
tracts are renegotiated every year. 


The first recorded strike or work stop- 
page in this country took place in 1776 
when painters in New York City “turned 
out” for higher wages. 

Mining is one of man’s oldest indus- 
tries, some 8,000 workers, for instance, 
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requires of those entrusted with the re- 
sponsibility of passing on labor-management 
differences a high degree of impartiality and a 
judicial, rather than political, orientation.” 


Conclusion 


Unions are in politics to stay. Employers, 
to a greater or lesser degree, have always 
been organized to bring pressure on political 
representatives. It is in this political arena 
that organized labor and management will 
work out their major disagreements from 
time to time. The Board has fulfilled its 
initial function. Its abolition and replace- 
ment by a technically competent bureauc- 
racy of trial examiners to handle day-to-day 
relations between labor and management 
might be another aid in the continuing develop- 
ment of better labor-management relations. 

A final word in anticipation of criticism 
that this proposal is a vilification and denial 
of the administrative process: This writer 
is a firm believer in administrative commis- 
sions, but he does not believe that they or 
any other institutions are invested with the 
sanctity of “natural law.” They are useful 
as long as they serve some constructive pur- 
pose. The whole thesis of this article is 
that the Board came into being at an appro- 
priate time; it fulfilled its function; but the 
time has come to reassess its value. The 
review indicates that constant changes in 
membership and appointments predicated 
mainly upon political affiliation and ideo- 
logical orientation may, from now on, do 
more harm than good to labor-management 
relations. 


{The End] 


having been employed in the sixth millen- 
nium B.C. in copper and turquoise mines 
on the Sinai Peninsula of Egypt. 

More than a billion dollars was paid 
out by industry for compensation of 
work-connected injuries in a recent year. 


Establishment of labor unions on a 
permanent basis was apparent for the 
first time during the depression of 1893- 
1896, for it was then that unions for the 
first time weathered a major economic 
setback without loss of membership. 





%I am aware that these are not always 
mutually exclusive. Nevertheless, since we are 
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not talking of absolutes, the point is still 
relevant. 
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The NLRB and Its Customers 





By SANFORD COHEN 





THE PROBABLE BEHAVIOR OF THE NLRB IN THE FACE OF THE 
INEVITABLE UNPOPULARITY OF ITS DECISIONS WITH SOME MAJOR 
INTEREST GROUPS AFFECTED BY THESE DECISIONS IS DISCUSSED 





T a recent discussion of the Randall 

Commission report on_ international 
trade policy, one discussant pointed out 
that negotiations with foreign powers for 
tariff concessions are not conducted by the 
President. The negotiations are done by 
the “boys down in the shops.” Those who 
feel they will be hurt by changes in tariff 
rates are not likely to complain to the 
President. More likely, they will find out 
who negotiated the agreement and place 
the person directly responsible under a 
variety of attacks.’ 

This comment has pertinency far beyond 
the problem area to which it was addressed. 
Being something more than a link in the 
chain of administrative command, few of 
the administrative agencies of the federal 
government, for example, are in a position 
to remain aloof in the face of pressures 
exerted by an assortment of interest groups. 
Successful administration must rest upon 
a power base and the suggestion has been 
made that the character of this power is 
somewhat more complex than the fact of 
ultimate Presidential support.’ 

The concern of this article is with the 
probable behavior of the National Labor 
Relations Board in the face of the inevitable 
unpopularity of its decisions with some of 
the major interest groups directly or indi- 
rectly affected by these decisions. The 
function of the agency might be described 
as arbitration under ground rules. Unlike 
the ordinary arbitration case, however, an 
NLRB decision has precedent-setting char- 


acteristics applicable beyond the interests 
immediately affected. Well aware that 
Board rulings can affeet-relative bargaining 
strength materially, union and management 
groups are alert students of the logic as 
well as the rulings that emanate from the 
NLRB. If experience under labor relations 
law since 1935 shows anything, it shows 
that change rather than stability is the 
predominant feature of the law. This fact 
must appear to labor and management as 
proof positive of the efficacy of pressure. 


Labor law, as it is molded by adminis- 
trative hands, changes for various reasons. 
Part of the change can be attributed to 
the accumulation of experience. Over a 
period of time, certain of the administrative 
approaches are revealed as ineffective, un- 
workable—or even foolish. These are then 
discarded for more feasible alternatives. 
Part of the change results from the direc- 
tion indicated by court interpretation of 
the broad product of Congress or of the 
agency’s development of that product. 
Sharp turns in Congressional intent, as in 
the shift from the Wagner Act to Taft- 
Hartley, provide a basis for a twist in 
administrative interpretations. It would be 
a blunt administrator, for example, who 
could read the Taft-Hartley Act and not 
conclude that Congress was somewhat dis- 
pleased about features of the Wagner Act’s 
administration. Finally, changes have oc- 
curred as personnel shifts have affected the 
philosophy of the Board majority. 


Underlying such a formal classification 
of reasons for change are fundamental 





1A Critique of the Randall Commission Re- 
port (International Finance Section, Princeton 
University, 1954), p. 20. 
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?Norton E. Long, ‘‘Power and Administra- 
tion,’’ Public Administration Review, Autumn, 
1949, p. 258. 
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shifts that have occurred in group power 
relationships since the 1930’s. The mo- 
mentum of the liberalism of that decade 
has been dissipated, leaving its imprint in 
the form of existing social welfare legis- 
lation that might be defined broadly enough 
to include collective bargaining law; for 
many reasons, nothing has since been legis- 
lated in the domestic area that marks so 


basic a break with past tradition. In short, ~ 


the change in the political climate has been 
a trend toward a conservatism that in its 
mildest form consists of a reluctance to 
innovate boldly in the social welfare area 
and in its most extreme form identifies the 
different with the radical. This shift in the 
over-all political temperament—the charac- 
ter of which, incidentally, is not adequately 
revealed by counting the number of nominal 
Democrats or Republicans in the nation— 
has, as a by-product, a shift in the relative 
efficiencies of different power centers. The 
fact of change in the political climate does 
not necessarily mean that interest groups 
are less intensive in their efforts to achieve 
political influence. What it does mean is 
that the degree of achievement that flows 
from a given amount of political effort is 
likely to be higher for the group more 
closely associated with the times in a po- 
litical sense. 


The groups immediateiy interested in the 
behavior of the NLRB are the Congress; 
the various organizations subsumed under 
the collective title “labor”; and similarly the 
firms, trade associations and general spokes- 
men for the business community that are 
identified as management. These may be 
described as the customers of the NLRB 
inasmuch as they are most keenly aware 
of the nature of the agency’s product and 
have the capacity to register displeasure 
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with that product on a relatively short- 
run basis. Like the dispensator of any 
product, the ultimate survival of the agency 
is linked with its ability to maintain the 
support of its patrons. It is the particular 
misfortune of the NLRB that its various 
patrons are more likely to disagree than 
they are to agree on the matter of what 
constitutes a good product. 

The relationship between the NLRB and 
the Congress is immediate and direct, as 
well as indirect. Directly, Congress can 
influence the effectiveness with which the 
agency dispatches its functions through the 
important power of the purse. The quality 
of administration, for instance, can be no 
higher than the quality of the performance 
by the field examiners. This, in turn, de- 
pends upon the continued tenure of trained 
and experienced persons. A large appropri- 
ation means—among other things—salary 
increases and promotions to higher civil 
service grades. A small appropriation means 
high turnover, low morale and ineffective 
field work. Even a less cynical interpre- 
tation of the impact of a small appropri- 
ation on the caliber of the field staff does 
not negate the fact that the best ‘of per- 
sonnel cannot cope with the mountainous 
backlog of cases that develops quickly 
when the staff is undersized. 

The legislative power of Congress is, of 
course, the key method of controlling the 
behavior of the administrative agency. The 
scope of the role it has cut out for itself 
creates a dilemma for Congress in the first 
instance. By attempting to regulate some- 
thing as complex as collective bargaining 
relationships, it has put itself in a position 
of reliance upon a specially created agenc) 
that necessarily must have legislative power 
in order to administer the broad frame- 
work of the basic law. The alternative 
would be to enact hopelessly detailed laws. 
The necessary area of independence that 
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consequently accrues to the administrative 
agency provides the possibility of diver- 
gence from Congressional intent, and this 
divergence is not necessarily by design. 
There was nothing in the Wagner Act, 
for instance, to guide the NLRB in such 
matters as appropriate bargaining units, 


craft severance or what constitutes good 
faith bargaining. Criteria had to be de- 
veloped, and in their development there 


was considerable room for the value judg- 
ment of the administrator. The possibility 
of a clash with loosely indicated Congres- 
sional intent is ‘obvious. 

Long before the enactment of the Taft- 
Hartley Act, there was evidence of Congres- 
sional displeasure with the administration of 
the Wagner Act.* So long as this was not 
translated into amendments of the law, 
punitive investigations or other immediate 
pressures, the agency could interpret the 
inactivity of Congress as a vote of confi- 
dence. Furthermore, over a period of time 
the agency itself tempered some of the be- 
havior that had been most criticized as new 
Board members registered their philosophies 
in the cumulative decisions rendered. 

The crashing appearance of the Taft- 
Hartley Act was, among other things, a 
new guidebook for administrative behavior. 
Despite the detailed content of the law, the 
area of administrative discretion was broad- 
ened, if anything, because of the extended 
scope of the law. Nevertheless, the pro- 
visions of the law are blunt indicators of 
the general directions intended by Con- 
What conclusions could the adminis- 
trator possibly reach from his study of 
Taft-Hartley than that his decisions in 
areas where discretion still rested 
with him should bear the same relationship 
to his earlier decisions as the Taft-Hartley 
\ct bears to the earlier Wagner Act? 


gress. 


those 


It was not necessary, however, for the 
Board to interpret the Congressional mes- 
sage by implication. The House committee 
report of 1947 commonly cited as the Hart- 
ley Report states that “The 
investigations have shown bias and 
prejudice to be rampant in the Board’s 
staff and among some members of the 
Board itself.” Representative MHartley’s 
committee was stating, in effect, that the 
ideological prounion bias that was inherent 
in any realistic interpretation of the Wag- 
ner Act should not be the controlling value 


committee’s 





in a new law. Whatever else the Taft- 
Hartley Act may be—and this is still a 
fruitful area for debate—it is a device to 
veer the administrative agency along a 
more conservative direction in exercising 
the totality of its administrative powers. 

The pressure of the business community 
on the NLRB is exerted in numerous ways 
and at different levels. Noncompliance, 
lack of cooperation with field and _ trial 
examiners, and frequent resort to the courts 
were always practiced sufficiently during 
the Wagner Act period to impede the 
administration of the law. The concern 
here, however, is not with the efficiency 
of administration but with the character 
of the rulings of the Board as it exercised 
its powers. So long as there still existed 
some of the momentum of the New Deal 
philosophy that gave birth to collective bar- 
gaining law, management pressure was not 
likely to have a serious effect. The essence 
of this failure was not lack of effort, for 
the record is one of plentiful effort, but 
rather lack of an effective medium for 
reaching and influencing the Board. This 
medium was eventually provided in the 
form of the Eightieth Congress. Given a 
Congress that was determined to amend 
the labor law, management spokesmen were 
able to come forth with a polished perform- 
ance partly because of a long record of 
practice. An assortment of arguments in- 
cluding accumulated instances of injustice 
and even a program for revising the law 
could be quickly trotted out for Congres- 
sional observation. It may be—although 
this is a type of proposition that is beyond 
test—that the extremity of the distance 
between the Wagner Act and Taft-Hartley 
is reasonably related to the long period of 
manegement frustration in accomplishing any 
legislative modification of the Wagner Act. 

What has 
conservatism” but is, 


“ 


here “a turn to 
more accurately, a 


been called 


reaction to a economic, 
political and 
would seem to account only for the suc- 
cessful efforts of management to accom- 
plish a change in the basic law. Actually, 
it is a sufficient explanation of the chang- 
ing direction of administrative philosophy. 
While the basic provisions of the Taft- 
Hartley Act are important in themselves, 
what is equally important is that an entirely 
new milieu was created. In the face of the 
bitterness of the Congressional hearings 


complex set of 


social pressures, outwardly 





*Harry A. Millis and Emily Taft Brown, 
From the Wagner Act to Taft-Hartley (Chicago, 
The University of Chicago Press, 1950), p. 334. 


NLRB and Its Customers 











and debate, the substantial overriding of 
President Truman’s veto and the far-reach- 
ing changes in the agency’s structure, the 
Board had little choice but to ride with 
the tide. 


It is ironical that the increase in the 
economic power of labor has been paral- 
leled by a decrease in its political influence. 
Congress has been able to maintain its 
cavalier attitude toward the protestations 
of labor only because the capacity of or- 
ganized labor to deliver the vote has been 
spotty and generally ineffectual. 


There has long been a concensus that a 
considerable amendment of Taft-Hartley 
is necessary. At the same time, no signifi- 
cant amendments have been forthcoming. 
Several explanations might be offered. One 
is that a “businessman’s administration” 
does not deliberately offend the business 
community. Furthermore, it is not likely 
that anything the present Administration 
might accomplish by way of changing the 
law would placate the hostility of organ- 
ized labor. The prospect of losing friends 
without gaining new ones is not likely to 
be attractive to the politician. In this 
sense, the position of certain labor spokes- 
men to disdain partial amendment and hold 
out for wholesale return to something 
akin to the Wagner Act may yet prove 
to be good tactics. The knowledgeable 
union leadership recognizes the small prob- 
ability of achieving meaningful amendment 
of the law in the face of combined employer 
and Congressional opposition. Consequently, 
there is little point to compromising a 
position of complete opposition to Taft- 
Hartley when the position is maintained 
at no cost in real alternatives foregone. 
The political pendulum may swing again, 
and at that time a labor drive for wholesale 
change will be better positioned if there 
is no prior record of a willingness to accept 
piecemeal amendments. There is also a 
clear danger in accepting selected amend- 
ments at the present time. Support for 
the insertion of additional restrictive provi- 
sions in the law—such as a ban on industry- 
wide bargaining, larger rights for state 
governments in dealing with labor matters, 
and a ban on the union shop—is not 
lacking; and these might very well consti- 
tute the Congressional guid pro quo for 
removal of existing sections of the law 
that have been particularly chafing to unions. 


The current political pressure position of 


organized labor might be compared to that 
of the heavyweight boxer who can’t get 
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Installation of the first IBM type 
“650” electronic data processing 
machine was made in December at 
the John Hancock Mutual Life Insur- 
ance Company, Boston. A John 
Hancock executive is shown getting 
an inside view of the magnetic drum 
which is the main memory unit of the 
machine. This steel cylinder is 16 
inches long and four inches in dia- 
meter. It revolves 12,500 time per 
minute and can remember any one 
of 20,000 numbers in less than three 
one-thousandths of a second. 





the leverage necessary to throw his best 
punch. The labor position today, however, 
is not completely parallel to that -of man- 
agement during the Wagner Act period. 
There are too many advantages under the 
act for the local union to adopt the position 
of quasi-noncompliance that certain sections 
of management held for a _ considerable 
time. The condition of security that flows 
from Board certification and the right to 
file complaints are important elements in 
the union power position. The strength of 
labor varies from union to union, but at 
the present time the economic strength 
of many of them combined with the legal 
rights granted by Taft-Hartley are sui- 
ficient buffers against economic or legal 
attack. Despite the relatively weaker posi- 
tion of labor under Taft-Hartley, for the 
established union the existing legal rights 
are too important to be snubbed. 
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The basic point being maintained here 
is that the administrative agency cannot 
be too far out of tune with the groups 
capable of exerting effective pressure upon 
it. The Board cannot now be called to 
account too effectively for behavior that 
displeases organized labor. On the other 
hand, any far-reaching decision that seri- 
ously weakens the management bargaining 
position will probably result in someone 
being called on the carpet. 


The word “seriously” is a necessary quali- 
fication. In its everyday .operations, the 
agency carries on with many of the prece- 
dents established under the Wagner Act. 
Unions petition for elections and frequently 
win. Complaints against unfair manage- 
ment practices still result in cease and 
desist orders. In other words, despite the 
turn to a more conservative philosophy in 
administration, the law still provides rights 
which are important for unions and which 
unions are using. What is important and 
pertinent, however, is that the collective 
set of values that determine what the pres- 
ent Board sees when it examines a specific 
issue is significantly different from the 
values of, say, the first Board under the 
Wagner Act. Several specific reasons why 
values underlying the administration of 
labor law have changed will be suggested: 


(1) The Congressional intent that is being 
administered can safely be interpreted as the 
conservative side of any particular contro- 
versy. The Taft-Hartley Act chastised 
labor and it chastised the NLRB as well. 
The punitive cast of the law is an influence 
against the development of any imaginative 
logic to support a prounion position. 


(2) The personnel of the agency is dif- 
ferent from what it was prior to 1947. 
Following the passage of the Taft-Hartley 
Act, a number of key personnel resigned 
at both the Washington and regional levels. 
Even before 1947, many of the field exam- 
iners whose bias toward a CIO type of 
industrial unionism was less than subtle 
had departed from the scene. They have 
been replaced by field personnel who have 
no axes to grind for or against labor or 
management and who are capable of doing 
a level-headed job regardless of the turmoil 
at higher levels. The professional civil 
servant, however, cannot remain completely 
unaffected by what is occurring at the policy 
level. Several months ago, an examiner in 
a regional office whose tenure spans the 
Wagner and Taft-Hartley periods remarked 
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to this writer that certain types of unfair 
practice charges that once would have set 
the entire regional office in motion are no 
longer even investigated. Despite the exag- 
gerated tone of the statement, it accurately 
describes a changed mood in the regions. 
This change is not unimportant in the 
relative bargaining positions of labor and 
management. It may, in fact, have a farther- 
reaching significance than some of the more 
publicized areas of dispute. A specific pro- 
vision of the law will affect only those 
unions having occasion to run up against 
that provision. The less strident tone that 
characterizes the administration of the law 
at the regional level, however, is something 
that affects all parties having occasion to 
deal with the NLRB. The fact that those 
who administer the law at the regions go 
about their jobs with a different attitude, 
on balance, marks a gain for management. 


(3) The change in the personnel of the 
Board itself is, of course, of considerable 
importance. The persons who would be 
attracted by the opportunity of administer- 
ing the Taft-Hartley Act—and who would 
be likely to win Senate approval—are dif- 
ferent from those who would be drawn to 
administer the Wagner Act. It is a case 
of the more conservative tone of the law 
attracting personnel who bring a more 
conservative attitude into play in their ad- 
ministrative roles. The circle is a_ self- 
reinforcing one. 


IV 


It is not necessary to marshal a weighty 
body of evidence to prove that labor enjoys 
a less favorable status under the present 
Board. The position of the Eisenhower 
appointees has not been a subtle one, and 
it is pertinent to note the large number 
of Board rulings in which these three 
appointees have joined to write the majority 
opinion. In a January, 1954 speech—his 
first after taking office—Board Member 
Rodgers bluntly pointed out that the Ad- 
ministration had not yet achieved full con- 
trol over the agency due to the large number 
of holdover appointees from the prior Ad- 
ministration. Control was necessary, accord- 
ing to Rodgers, to insure the agency’s 
support of the Administration in fact and 
in philosophy. The implication is that there 
exists a specific and easily. defined Ad- 
ministration policy relative to labor-man- 
agement relations. The policy of the present 
Administration, however, appears to consist 
of a regret of the existence of labor dis- 
comfiture and a hope that some magical 
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combination of Taft-Hartley amendments 
may be developed to satisfy labor without 
arousing management. It is a policy that 
underestimates the depth of the problem in 
labor law and its most obvious feature is 
that of vagueness. In the face of uncertain 
and vague guidance from its superiors in 
the administrative hierarchy, the adminis- 
trative agency must look elsewhere for 
support and difection. The nature of this 
shopping procedure will be conditioned by 
the political environment, and at the present 
time the environment is defined by the 
provisions and the philosophy of the Taft- 
Hartley Act. 

What promises to eventuate as a result 
of all of this is a see-saw process in which 
the character of labor law becomes now 
more and now less favorable to the labor 
and management groups. There is also 


The advance of medicine, public health 
and nutrition has been so great as to 
change the entire age profile of our 
population, enabling ever larger numbers 
of men and women to live to old age. 
The average expectation of life at birth 
in this country has increased 18 years 
since 1900; the number of persons 65 and 
over in the United States has quadrupled 
while the total population has only doubled. 

But with a longer life, some of life’s 
problems have been intensified. Urgent 
among these is the problem of adequate 
support and this constitutes one of our 
most critical social problems. 

In recognition of the situation the 
Twentieth Century Fund undertook a 
study of the extent and dimensions of 
the problem. The study, Economic Needs 
of Older People, by John J. Corson and 


John W. McConnell, is now completed. 
_ Economic Needs of Older People con- 
stitutes a comprehensive survey of the 
entire question of the economic needs of 
people over 65: their means and level of 
support, their ability to work and their 
possibilities for obtaining employment. 
Included is a thorough study of govern- 
ment aid to older people. Proposed 
plans not yet tried as well as plans al- 
ready discarded are discussed. 





LONGER LIFE BUT 


a danger of what might be called a creep- 
ing legalism as a complex and detailed 
labor code develops from a _ continuing 
process of patchwork. For the admin- 
istrative agency, the prospect is the un- 
pleasant one of overriding earlier prece- 
dents with the ever-present possibility of 
re-establishing the same precedents at a 
later time. If there is a road out of this 
dilemma, it is not one that suffers from 
overillumination. A possible approach is 
to reconstruct labor law on the assumption 
that public interest may diverge from the 
immediate power interests of labor and 
management and that it is a more com- 
pelling consideration than equality of bar- 
gaining power.’ The ultimate solution may 
lie in the recognition by labor and man- 
agement that while few of our social problems 
have definitive solutions, most are amenable to 
reasonable compromise. [The End] 


NEW PROBLEMS 


An equally comprehensive survey is 
made of the multitude of ways in which | 
private industry is facing this problem, 
which is becoming ever more of concern 
to business management. There is also 
an examination of the role of labor 
unions in this field. 

While pointing out that insuring an 
adequate minimum income for the retired 
is generally regarded today as essential, 
the authors conclude that this alone is 
not enough. “Aged persons have sub- 
stantial need for nonmonetary guarantees, 
services, and opportunity to participate 
in work and other satisfying experiences. 
They need opportunities to work as long 
as physical capacities and personal de- 
sires enable them to contribute ‘eco- 
nomically and to participate in the social 
life of family, neighborhood and com- 
munity. They also need readily available, | 
inexpensive or publicly provided medical 
care, nursing and home-making services | 

and an open-minded effort to im- 
prove their housing and adapt it to their 
physical, social and economic needs. In 
the past, most provision for old people 
has been left until the individual has 
already retired. Now growing economic 
and social problems require provision 
before the individual becomes old.” 











*The serious difficulties that would attend 
such an approach are described by this writer 
in an earlier article in this Journal. See ‘‘The 
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Impasse in Collective Bargaining Law,’’ 5 Labor 
Law Journal 307 (May, 1954). 
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New Labor Approaches 
to Industrial Engineering 


By SOLOMON BARKIN 





TM RADE UNION approaches, and to a 

lesser extent, attitudes, toward indus- 
trial engineering have radically changed in 
recent years. The personal adjustments and 
sacrifices exacted by the industrial changes 
inspired fear and wholesale resistance to the 
techniques, but the frontal opposition has since 
been superseded by a more determined effort to 
meet the challenge directly, hoping thereby to 
mitigate the damage and increase the bene- 
fits. This willingness to grapple with the 
individual problems of industrial and job 
change is the result of the growing strength 
of trade unions. Union leaders are now 
confident of their own ability to prevent 
unjustified and improper uses of the art of 
industrial engineering. 


More Modest Role 
for Industrial Engineers 

This self-assurance has grown as manage- 
ment itself has changed its methods of 
dealing with the problem of production 
standards and job assignments. It is now 
more willing to modify the engineer’s pro- 
posals and accept negotiated results, recog- 
nizing that the goal of over-all higher 
productivity would benefit most from this 
course. Management’s more liberal attitude 
is the result of many influences. The human 
relations expert has taught that workers 
must be won over to changes; the many 
critical appraisals of the evaluative and 
descriptive industrial engineering techniques 
have established their inherent limitations 
as measuring devices. The prevalence of 
these liberal management attitudes is at- 
tested by the realism and understanding 
found in the routine labor-management 
relations in plants where collective bargain- 
ing has been practiced for a number of 
years. The parties have come to realize 
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This paper was read before the 
Canadian Industrial Management 
Association conference, October 22 





the advantages of accommodation of the 
respective views. From this has followed 
a greater inclination to adjust production 
and job standards and assignments to the 
work group of the particular plant. 


A similar trend is observable in other 
areas of management decision-making where 
the industrial engineer reigned supreme. 
The expansion, knowledge and understand- 
ing of other aspects of management have 
increased the influence of these specialists. 
The industrial engineer’s opinions relative 
to processes, work schedules, manpower 
complements and production standards are 
no longer the sole foundation for manage- 
ment decisions. A variety of collateral 
judgments are taken into account. 


The engineer’s assumptions and findings 
are not automatically determining. Manage- 
ment is more than ever concerned as to 
whether they really fit the situation. Pre- 
cise centralized control of work standards 
and output are effective in many places, 
but do they suit the particular management, 
supervision and workers? Workers should 
be paid only for the work they perform— 
a commonly pronounced maxim. But should 
they not be given an allowance for short 
assignments? Large capital investment can 
produce higher man-hour output and lower 
unit costs, but do the levels of wages, the 
abundance of unemployed and the scarcity 
of capital justify this course? American 
tools and machines often are impractical 
in underdeveloped economies. 

Probably because he is a_ specialized 
management functionary, who provides the 
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decision-maker with digests of data, the 
industrial engineer has made less effort 
than most management groups to adjust 
his philosophy, outlook and techniques to 
the new industrial environment. He serves 
management with information, but does 
not, himself, manage. Sheltered from the 
daily contentions among management, 
supervision and worker, he has continued 
to nurse his preconceptions without re- 
vision. He is unique in the business enter- 
prise. The salesman must learn about his 
customer; the comptroller about the banks; 
the purchasing agent about the sellers; but 
the industrial engineer does not have to 
acquaint himself with either the super- 
vision or the workers for whom he pre- 
scribes. Furthermore, his training leaves 
him unprepared to grapple with the com- 
plex problems of human behavior or per- 
formance. 

Industry’s leaders still think of the engi- 
neer as having a “slide rule mentality.” 
Or, as Gerry E. Morse, of Minneapolis- 
Honeywell, declares: ‘They are not con- 
ditioned by temperament or training for 
the pulling and hauling of the collective 
bargaining process. They seek what they 
believe to be the right answer to the prob- 
lems raised—not realizing that some are 
purely political.”* Necessarily, the indus- 
trial engineer, remaining most fixed in his 
views in our dynamic society, is destined 
to a most modest role in management’s 
ranks. 


Union Not Managerial Institution 


The trade union does not start off with 
any inherent need for an industrial engi- 
neer. His introduction into a plant has 
often in the past brought about the for- 


mation of a trade union. Characteristically, 
the union has no managerial functions 
within an enterprise. Should it assume any, 
its outlook and nature must be modified. 
The typical American trade union remains 
deeply rooted in the impulses and logics 
which created it. The problems it deals 
with have, with time, changed in form but 
not in their essential nature. 


Were the union to accept managerial 
objectives and logics, it would become more 
nearly like the worker institutions in totali- 
tarian states, where it is the agent of the 
state or enterprise rather than the cham- 
pion of workers’ economic and social aspi- 
rations. So long, therefore, as it continues 
its present nature, it cannot be served by 
the engineer steeped in management’s value 
systems, 

The logics of workers and union have 
been described.* They consist of a demand 
for a minimum human cost to be exacted 
by the production process; maximum indi- 
vidual and group advancement through 
economic gains, security and greater oppor- 
tunities for citizenship within the plant; 
and the strengthening of the union to 
enforce these objectives. The individual 
worker reared in our culture looks for 
personal advancement, not by violating the 
interests or mores of his group but by 
taking advantage of the expanding employ- 
ment opportunities within the plant or the 
economy as a whole. In his nonoccupational 
life, he looks for equal personal opportuni- 
ties and democratic treatment for himself 
and his family, liberation from class dis- 
tinctions and freedom from interference by 
the economic powers. 


These logics differ from management’s 
but run parallel with them. The industrial 





1 “Engineering Associations Take on a Union 
Patina,’’ Business Week, August 28, 1954, p. 110. 
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organization must accommodate both. The 
tussle between the parties can be for pri- 
macy but not for the supremacy of the 
logics of either management or the trade 
union. The mutuality of interest of worker 
and management stems from the respective 
dependence upon the prosperity of the 
enterprise and not from the subordination 
of one to the other. The constant jarring 
by their opposite demands serves to recon- 
cile their interests and creates the viable 
enterprise which serves both. 


Antagonism to Industrial Engineering 


The trade unions arose out of protest 
against the treatment of the worker in the 
shop and the lot of the worker and his 
family in the community. The application 
of industrial engineering techniques threat- 
ened the immediate well-being of many 
specific groups of workers and the security, 
as a whole, of the worker.* The skilled 
man saw his trade secrets destroyed or 
the need for them eliminated or diminished. 
His investment and bargaining power were 
diminished. His union was built on a craft 
basis. As its foundations crumbled under 
the pressure of the changes introduced by 
the engineer, the latter was quickly con- 
demned as the evil hand bent on the de- 
struction of unionism. Evidence supporting 
this and other criticisms was plentiful. Jobs 
were routinized and made monotonous. 
The pace was stepped up. The caricature 
emerged of the oppressed worker reduced 
to the status of the robot. Workers were 
displaced in droves, particularly by the 
recurrent business dips. The “scrap heap 
at 40” became a commonly dreaded fate. 
Unemployment persisted despite the rising 
levels of production; its benefits were not 
shared either in lowered prices or in higher 
wages. “Technological unemployment” be- 
came a subject of common concern, reach- 
ing its peak in the deliberations of the 
Temporary National Economic Committee 
in 1940, 


Centralized management of the giant 
corporations and the industrial engineer 
were symbolic of the new era of insecurity, 
unemployment and frustration. Wage in- 
centive plans were anathemized as creations 
of the industrial engineer, introduced by 
the top management to speed up or stretch 








out the worker, pit him against his fellow 
worker, subject him to a self-inflicted sys- 
tem of penalties and burden him with more 
responsibilities and strains without adding 
to his personal security. No watchful eye 
could protect the worker from job deterio- 
ration. There was always the industrial 
engineer with his time study and _ stop 
watch to convert time values for existing 
performances into demands for higher pro- 
duction. Rejection was the easiest course 
for unions to follow. The pent-up resent- 
ments against industrial engineering, ac- 
cumulated over- a quarter of a century, 
expressed themselves in the 1930’s in the 
organization of unions. 


‘New Bargaining Approach 


During the last 15 years, a vast change 
in approach has been occurring. The war 
experience initiated this transformation. 
The subsequent era of full employment 
sustained it sufficiently to alter profoundly 
the American worker’s culture. This re- 
orientation in outlook must rank as one 
of historic importance, as ingrown ideas 
about management and industrial engineers 
were sublimated in the acceptance of a 
new approach to industrial management. 


Time itself brought a relaxation in some 
areas, since the early victims of modern 
industrial engineering passed away. The 
preponderance of workers could not now 
speak of skills. They did not possess them. 
They now held jobs which could be easily 
mastered. Change had become the order 
of the day and workers were ready to 
move from one job to another. They had 
no vested interest in a specific technology. 
They wanted employment, irrespective of 
technology. The industrial union had been 
created despite these techniques, and had 
survived many onslaughts. No one con- 
sidered the industrial engineer a serious 
threat to his continued existence. They 
were no longer grounded in a specific tech- 
nology.* Where industry had not provided 
workers with engaging labors, the shorter 
workweek enabled them to find release in 
personal pursuits away from the job. 

The ever-rising output constituted no 
real threat, since it had come to be associ- 
ated with a growing volume of alternative 





*Solomon Barkin, ‘“The Technical Engineer- 
ing Service of an American Trade Union,"’ 61 
International Labor Review 609 (1950). 

*Solomon Barkin, ‘‘Human and Social Impact 
of Technical Changes,’’ 
Third Annual Meeting, 
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Research Association (1950), pp. 112-127. Solo- 
mon Barkin, ‘‘Labor Unions and Workers’ 
Rights in Jobs,’’ Industrial Conflict, edited by 
A. Kornhauser, R. Dubin and A. M. Ross (New 
York, McGraw-Hill Book Company, Inc., 1954). 
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employments offering brighter opportuni- 
ties. The rising wage and benefit standards 
in the leading industry had given the work- 
ers assurance that they were sharing in 
the higher output and productivity. With 
the acceptance by big business of unionism 
and with their becoming the pace setters 
in advancing working and wage standards 
and benefits and increasing the security of 
the workers, the latter moderated their 
suspicions of and antagonism to this insti- 
tution. 


The industrial engineer and his artifacts 
still produced controversies, but they could 
be dealt with in collective bargaining. The 
union was prepared to press grievances. 
Reinforced with pressure from workers on 
the job, the company’s preoccupation with 
output, its desire to avoid flare-ups, and its 
concern for sound human relations, solutions 
could be found. 


Standards have been changed, allowances 
have been added, wage adjustments have 
been made, or other concessions have been 
devised to smooth the local difficulty. 
Accommodation rather than dogma is the 
current guide for collective bargaining. 

Management’s approaches to higher pro- 
ductivity have also been modified. The 
emphasis on tighter standards has been 
superseded by an accent on new methods, 
new layout processes, mechanization, instru- 
mentation and, finally, automation. Engi- 
neering invention and higher managerial 
effectiveness are supplanting intense hitman 
effort as sources of productivity. Jobs are 
being upgraded as laborers are being elimi- 
nated. The fear of the time study man has 
declined as workers’ responsibilities and 
training requirements rise. Management’s 
engineering investment is being made now 
priniarily on the design and installation of 
capital equipment rather than on the spe- 
cific worker’s job. The current technologi- 
cal trends and the rise of big business are 
subordinating the time study man to the 
general management team. 


Continued Disrepute 
of Industrial Engineering 


While workers and unions have gained 
greater confidence in their ability to handle 
the industrial engineer and his proposals, 
they are not any more inclined to accept 
his results or recommendations. Recog- 
nizing the limitations of his training, neither 
unions nor objective students have been 
able to attribute to him any special compe- 


118 





tence in the evaluation of human perform- 
ance or motivation. Claims for the scien- 
tific nature of the practice have long been 
waived. Most inexplicable has been the 
engineer’s failure to enlist the wholehearted 
assistance of other fields of human knowl- 
edge to evolve a scientific basis for greater 
insight into human performance. The gaps 
and shortcomings in his knowledge, tech- 
niques and skills are numerous and _ for- 
midable. 

The industrial engineer begins with in- 
surmountable handicaps. He has no tech- 
nique for truly describing the human move- 
ments for which he is establishing time 
values. To be useful, his procedure must 
enable him to identify it with sufficient 
precision so that it can be duplicated. But 
nowhere in the entire literature on time 
or motion study do we have an intensive 
examination of the problem of the para- 
meters of a movement. How many are 
there and how many should be studied for 
setting specific types of standards and 
positions? Which industrial engineer has 
recorded the physiological, chemical, ki- 
netic, kinematic, temporal, psychological 
and muscular aspects of a movement? 


The time study man has seldom con- 
sidered the complexity of a human move- 
ment and has waived this issue aside as 
irrelevant and immaterial to the practical 
job of setting work standards in the plant. 
Several predetermined time standard sys- 
tems have faced up to aspects of the prob- 
lem, but their very practical and limited 
objectives have inhibited their intense study 
of this subject. 

The ordinary time study procedure tags 
a work duty or element with a summary 
note. If more detail is desired, the purpose 
and course of the movement is identified 
with therbligs. Some men will roughly 
indicate the parts of the body involved in 
movement of primary visible agents, but 
they will omit any reference to body 
positions or the action of the parts not 
directly involved in the productive move- 
ment. This narrow view, of course, has 
limited the value of the final results. 

The very absence of mature consider- 
ation of the degree of detai! required in 
the description of elements has contributed 
to the superficiality of the entire technique. 
It assumes for practical purposes that work 
elements are identifiable and capable of 
precise duplication. But what evidence have 
we that it is physically feasible, even by 
the same person? Within which limits can 
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repetition be expected? What constitutes 
repetition in face of the individual differ- 
ences in the movements? 

There is a growing debate on the ap- 
propriateness of timing discrete motions, 
since they are dependent upon preceding 
and succeeding ones. Statistical criteria 
have been suggested for selecting inde- 
pendent movements. The general run of 
practitioner has not absorbed the impli- 
cations of the statistician’s critique.° 

Having little guidance in the selection 
or identification of the movements to be 
studied, we are obviously at sea in trying 
to find a time value for them. But the 
current practitioner has avoided these ques- 
tions and managements have not troubled 
him with these tests. From this point, we 
must proceed to inquire about other as- 
pects of the time study art which have 
concerned people from time to time, al- 
though answers are not available for the 
preceding challenges. 

The elusiveness of the very concept of 
speed or pace has produced a variety of 
terms, but little light. Can speed of motion 
be considered independently of method? No 
evidence exists that they are separable. In 
fact, one whole school of physiologists con- 
tends that the very essence of skill is the 
existence of shortcuts in the flow of stimuli 
and our 
tween the reception of the stimulus and 
the final action.© The only basis for mini- 
mizing method is the time study 
contention that the differences are 
minute to be identified. At what point is 
the line to be drawn? When are differences 
too minute? How shall we 
between differences in methods to be dis- 
counted and those which establish a 
element? 


reactions in nervous system be- 


man’s 
too 
distinguish 
new 
Certainly, the entire procedure for de- 


fining a norm is too personal to be depend- 
able or meritorious. Numerous techniques 


have been developed, such as _ statistical 
corrections, mechanical adjustments of re- 
corded times, direct time setting, and 
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latency routine, floating point, paral- 
lel storage, binary, automation. 





rating. None of them surmounts the funda- 
mental weaknesses of personal evaluation.’ 
Predetermined time standard systems com- 
pound the they 
practitioner escape the problem of rating 
by providing him with predetermined time 
allowances for motions which may or may 
not actually per- 
formed on a specific job, but from among 
which the practitioner will select a value. 
A worse abuse of managerial fiat could not 
be imagined.® 


felonies, since help the 


be equivalent to those 


Equally confounding has been the casual- 
ness with which the time study man has 
accepted the assumption of stable physical 
conditions. I have recently written on this 
subject indicating the need for the appli- 
cation of quality control techniques in 
writing specifications for materials, work- 
ing conditions, tools, machines and work 
duty frequencies.° Unfortunately, little prog- 
ress has been made in this direction. As a 
minimum, the range in variation of fre- 
quency of the occurrence of elements or 





5 Adam Abruzzi, Work Measurement; New 
Principles and Procedures (New York, Colum- 
bia University Press, 1952), p. 118. 

® Solomon Barkin, ‘‘Concepts in the Measure- 
ment of Human Application,’’ 7 Industrial and 
Labor Relations Review 92 (1953). A. T. Wel- 
ford, Skill and Age—An Experimental Approach 
(London, Oxford University Press, 1951). 

7Solomon Barkin, ‘‘Diversity of Time-Study 
Practice,’’ 7 Industrial and Labor Relations 
Review 537 (1954). 
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SSolomon Barkin, ‘“‘An Evaluation of Pre- 
determined Time Standard Systems,’’ Time and 
Motion Study, Vol. 3, No. 8 (August, 1954). 

*Solomon Barkin, ‘‘Trade Union Utilization 
of Quality Control Techniques,”’ Proceedings, 
Seventh Annual New England Quality Control 
Conference (November, 1953), Pp. 1. Solomon 
Barkin, ‘“‘The Application of Quality Control 
Techniques in Determining Work Assignments 
and Standards,’’ Proceedings, Annual Confer- 
ence, American Society for Quality Control (St. 
Louis, June, 1954), p. 471. 
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The great majority of the women in 
the population have worked at some 
time in their lives. Nearly 25 million 
worked at some time during 1954. 
About a fifth of all employed women 
are in part-time jobs (less than 35 
hours a week).—Women’'s Bureau, 
Department of Labor. 





qualities inthe material or in the machine 
speeds or other variables must be ac- 
counted for. Until such facts are integrated 
into the specification and standards adapted 
to the acknowledged existence of variation, 
the time study technique cannot be said to 
have lifted itself from the lowest type of 
stopgap. 

We do not have to elaborate on the 
difficulties of getting uniform practices as 
to allowances or applications of judgments. 
There is no tested body of theory to guide 
the practitioner. Whatever rules exist are 
rooted so deeply in the prejudices of manage- 
ments of private enterprises as to require 
complete revamping in collective bargain- 
ing and in nonprivate enterprise.” 

One specific area of controversy can 
further illustrate the paucity of objective 
thinking and discussion in the area. It is 
the debate on the allowance for machine 
interference on multiple-machine assign- 
ments with random stops. Several pub- 
lished formulas start with differing and 
conflicting assumptions, so that the results 
vary for identical conditions. Many of the 
assumptions are unrealistic and improper. 
For example, a number makes no allow- 
ance for inside cycle work done while the 
machine is running. Inside cycle work is 
supposed to cause no interference. Another 
assumes each breakdown or stoppage re- 
quires equal repair time and that the ma- 
chines are stopped while people relax. A 
third formula accepts a stable percentage 
of servicing time per machine and foregoes 
inside cycle work. In a fourth formula, 
interference can be due equally to inside 
and outside cycle work and both are cred- 
ited in the results. The problems of wait- 
ing time on tight and loose assignments 
are neglected as are the variations in types 
of stoppages. To measure interference mathe- 
matically, one must assume that manage- 


ment is using rigorous statistical quality 
control techniques. This, of course, is not 
explicitly stated nor enforced. The results 
of these various formulas have not been 
carefully tested.” 


Finally, psychological literature on reaction 
and learning times found primarily in the 
research sponsored and financed by the 
military forces remains almost unknown to 
the time study practitioner, though it is 
being increasingly utilized by the machine 
designer. 


In the face of these deficiencies, it is no 
wonder that the trade unionist approaches 
the problem of production standards and 
labor complements as a practical issue for 
negotiations. There is no objective validity 
in the time study man’s recommendations 
or proposals. They are extrapolations from 
a series of time values derived from judg- 
ments assigned to selected work elements 
which may not adequately encompass the 
entire job. Many assumptions are made to 
transfer the onus of variation and element 
omissions from the management onto the 
worker. The more complex and irregular the 
job in terms of the sequence or occurrence 
of work duties or the inclusion of both 
manual and machine tending services, the 
more questionable is the resulting estimate. 


In view of the doubts and questions, the 
technique prompts the union to counter the 
time study man’s recommendations with 
its own proposals formulated in terms of 
simpler and equally approximate tests of 
time, such as the bench mark used by the 
speaker, and to seek to negotiate a practical 
result which would satisfy the worker’s 
current financial and psychological expec- 
tations. It will also seek a formula which 
will provide the worker with a physical test 
of work with which to police the job. In 
these negotiations the union is also likely 
to combine considerations of levels of appli- 
cation with those of levels of earnings and 
to seek to share in the benefits of rising 
output effected on the job. 


As a result of the unions’ success in 
negotiating settlements on differences on 
production standards, they are now less 
concerned with the engineers’ mathematics 
and calculations and more interested in the 
proposals themselves. Their accent is on 
satisfying the particular work group and 
union objectives rather than on precipi- 





” Article cited at footnote 7. 

uF. Benson, J. G. Miller and M. W. H. 
Townsend, ‘‘Machine Interference,’’ 44 Journal 
of the Textile Institute 1619 (1953). Dale Jones, 
“Graphical Determination for Multiple Machine 
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Assignments,’’ 4 Journal of Industrial Engineer- 
ing 16-19, 26 (1953). H. P. Stout, ‘‘Synchroniza- 
tion Time and Its Effects on Machine Effi- 
ciency,’’ 41 Journal of the Textile Institute 1225 
(1950). 
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tating differences on the time study man’s 
activities. 

The union employs the industrial engi- 
neer On its own staff not to provide it 
with a time study with which to counter 
those made by the management (unless 
the management’s time study man is not 
truly competent); his primary purpose is 
to define the irregularities on the job over- 
looked by the management’s time study 
man—the complexities and dimensions which 
have been missed; the judgments and as- 
sumptions which should be questioned; the 
work which has been neglected; the atten- 
tion and personal factors which must be 
given more credit; the allowances which 
should be added—and to analyze the data 
collected by the management’s staff. His 
responsibility is to define the alternatives 
which the union may consider in formu- 
lating its counterproposals as to earnings 
and levels of work application. His great- 
est skill expresses itself in converting the 
workers’ insights and demands into mathe- 
matical form for use in negotiations. This 
service is of tremendous value in bridging 
the semantic differences between workers 
and management, and facilitates under- 
standing and negotiations. His duties are 
not to find the right answers, since he is in 
no better position than the management’s 
time study man to provide an objective 
conclusive finding. Moreover, there is no 
such answer in this area of economic bar- 
gaining. His function is to provide the 
materials for negotiations which include an 
evaluation of the import of each factor of 
the job and the worker’s expectations and 
judgments. 


Other Union Uses 
of Industrial Engineering 


The union’s employment of industrial 
engineering techniques for purposes other 
than the evaluation of the company pro- 
posals occurs primarily where the union 
has adopted managerial functions; it arises 
when the private enterprise is unwilling to 
provide workers with the benefits they 
seek or the specific management is deter- 
mined to reduce labor standards. In such 
instances, trade union leaders have turned 
zealously to the arguments used in the 
early days of scientific management in the 
United States and have referred to the 
eloquent pleas by Louis Brandeis for 
managements to seek the solutions of their 
problems through more effective operation 
rather than through higher prices or wage 
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reductions. The usual union experience is 
that an industry’s or a firm’s problems 
stem not from low labor application, but 
from other managerial failings, the last of 
which is inadequate labor utilization. 


Unions and workers repeatedly have in- 
sisted that industry (or an individual firm) 
has a responsibility for putting its house 
in order by correcting its financial struc- 
ture, managerial organization, merchandise 
program, products, machinery and other 
phases of the enterprise, before it turns to 
the labor cost factors per se. Even where 
the latter become the problem at issue it 
is necessary to focus on labor utilization 
before considering attacks on the earnings’ 
level. It is in this connection that unions 
have at times employed industrial engineer- 
ing techniques to prove to the indifferent 
firm that even in this area there are oppor- 
tunities for greater effectiveness. 


In western European countries a numbe1 
of trade unions have assumed the leader- 
ship in promoting an expanding and pro- 
gressive economy to raise the members’ 
standards of living and provide for full 
employment. Utilizing the American for 
eign economic aid programs, they have 
helped organize productivity centers and 
have instituted training programs for thei 
own union leadership better to promote 
the drives for higher productivity. They 
have, in part, been inspired by their close 
alliance with the governments in office or 
by the established practice of identifying 
themselves directly with the development 
and administration of national economic 
policies and programs. Their close control 
of the labor market, the protection they 
know they can provide for their members 
and the confidence in their own ability to 
share in the benefits of higher national 
productivity where specific agreements at 
the plant level do not exist have facilitated 
the assumption of these direct managerial 
approaches. Their compact economies have 
also allowed them to trace the immediate 
effects of their efforts. 


Even in these situations there is a basic 
distinction in the use of techniques by the 
trade union and by management. The for- 
mer primarily seeks to create a new climate 
of enterprise, reviving industrial initiative. 
Trade unions long for a national feeling 
of responsibility for economic expansion 
and rising living standards. Their efforts 
are directed toward national and industrial 
programs rather than toward the specific 
establishment. Assistance to the individual 
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enterprise is to provide a testing ground 
for successful conduct rather than to aid it 
specifically. They do not want to substitute 
for, but rather to revive, management. 

Where complete despair pervades the 
trade union movement as to the possibili- 
ties for such reinvigoration in a_ specific 
industry, or where the specific ‘manage- 
ment is considered politically suspect, they 
have sought more far-reaching controls— 
even to the point of demanding public 
ownership and operation. The threshold 
for the onset of such despair differs among 
unions and nations. In Germany, trade 
unions have secured codetermination in the 
iron and steel industry for they feared the 
political power of large business. They felt 
justified in securing this recognition for 
the sacrifices they made in rebuilding the 
nation’s industrial structure. 


Conclusion 

The industrial engineering profession 
now enjoys no better reputation among 
the trade unions on this continent than it 
had in the initial decades, but the prac- 
titioners are less feared. The growth in 
union power and bargaining ability, along 
with the changes in management attitudes, 
has relaxed the atmosphere. Management’s 
willingness to negotiate standards, to allow 


“Tt will be recognized that there is 
need for clarification of certain areas of 
State jurisdiction and it is in those areas 
that increased local experimentation can 
| take place. The tendency, if the mass 
| and welter of conflicting generalizations 
reveal any trends at all, seems to be 
toward legislation which will leave to the 
States the power to regulate all aspects 
of essentially local business and to have 
the Federal Government assert jurisdic- 
tion over all enterprises substantially 
affecting commerce and to clearly mark 
the limits of these respective jurisdic- 
tions. . . . The problem which arises 
where an enterprise having local char- 
acteristics comes within the terms of the 
Federal Act but is excluded from its 
| application because the National Labor 
Relations Board in its administrative dis- 
cretion declines to take jurisdiction is 
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workers to share in the benefits of higher 
productivity, to provide protection for the 
displaced through provisions for plant 
seniority, retraining, transfers, pensions and 
insurance programs, and the great faith 
among workers that they will finally attain 
some form of annual wage, have made 
workers and unions equally ready to deal 
with the daily job problems rather than 
engage in disputations on the _ over-all 
threats of unreliable techniques. 

Unfortunately, the industrial engineering 
techniques, as they affect work standards, 
have not been much improved in objec- 
tivity, validity or reliability. There is a 
need for fundamental re-evaluation and re- 
search on the problems of human perform- 
ance and for exploration of the various 
cognate disciplines dealing with human 
performance, to build a sound scientific 
structure of fact. 

Unions basically represent workers and 
have no managerial responsibilities in the 
enterprise. They have little use for indus- 
trial engineering techniques. Ordinarily 
they utilize services of the engineer only 
to strengthen their bargaining position. 
Where they assume any managerial ob- 
jectives they are more likely to try to 
employ them to revive managerial enter- 
prise than to assume these functions. 


[The End] 


one which it may be expected in time 
will be dealt with by amendatory legis- 
lation making clear the power of the 
States in such cases. 


“If it is correct that the trend will 
continue toward maintaining comprehen- 
sive national labor relations policy which | 
keeps a proper balance in labor-manage- | 
ment relations of enterprises of national 
importance, it would seem that there 
would not be any increased tendencies to 
relinquish to the States any additional 
parts of the jurisdiction over such re- 
lations or to permit them to exercise a_ | 
full concurrent jurisdiction over large | 
scale enterprises which substantially af- | 
fect commerce.”—From the address by 
Solicitor of Labor Stuart Rothman, at 
the Annual Management Night Dinner 
of the Industrial Relations Association of 
Buffalo, New York. 
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from Critical Industrial Disputes 


By FRANK ELKOURI 





BASIC TENET of American indus- 

trial policy today is that employees may 
legally face their employer in concert to 
induce him to pay higher wages and im- 
prove working conditions. Long ago we 
discarded the view that concerted employee 
action is tantamount to criminal conspiracy. 
Indeed, our legislation reflects a firm policy 
of fostering collective bargaining as the 
instrument for securing democracy in the 
industrial plant. During our time at least, 
unionism and collective bargaining will 
continue to be instrumental in determining 
what rules shall govern employment within 
the plant and what share of industrial pro- 
duction labor and capital respectively shall 
receive. 

This accepted, we must further recognize 
that there can be no equality at the bar- 
gaining table unless employees have some 
effective method of demonstrating their 
collective strength, and, by the same token, 
the relative strength of their employer. In 
this connection, the strike or the strike 
threat constitutes the primary means of 
vitalizing collective bargaining. Indeed, 
mutuai respect between labor and manage- 
ment, an essential for permanent industrial 
peace, often has been achieved only after 
the parties have suffered the wounds of a 
contest of endurance. This is the case for 
the strike. 

But what about the public? Must it 
always tolerate the strike as a necessary 
evil? Is the loss of production and services 
which necessarily accompanies all strikes, 
as the term “strike” has heretofore been 
understood, always justified by the need for 
the strike as an integral part of the collec- 
tive bargaining process? Not always. 

Those who disagree are reminded that 
unions have grown so large and our econ- 
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omy so intermeshed in this age of speciali- 
zation that one strike can paralyze a large 
part of the nation. Witness, for example, 
the effect upon the public of strikes in the 
coal, steel and transportation industries. 
Moreover, only too fresh in our memory is 
the inconvenience caused many of us by the 
American Airlines strike and the serious 
concern shared by all over work stoppages 
in atomic energy plants. 

On the local level, strikes such as those 
by dairy and public utility workers cause 
severe public hardship and inconvenience. 

Our problem, then, is what to do about 
these critical industrial disputes—disputes 
which may imperil the public health, safety, 
and even the national defense? Let us 
briefly consider some of the more frequently 
advanced alternatives. 

It must be emphasized at the outset, how- 
ever, that we possess no panacea or magic 
formula for our problem. Moreover, each 
available alternative requires some group 
within our society to give up something 
it holds sacred. Then, too, any effective 
solution necessitates more interference, in 
varying degrees, by “big government,” 
which some persons might fear more than 
the evil we seek to escape. The people, 
speaking through their Congress and legis- 
latures, are free to choose. 


Existing Legislative Machinery 


Naturally one choice is continued use of 
existing legislative machinery. 
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Both the Railway Labor Act, which 
covers the nation’s railroads and airlines, 
and the so-called Taft-Hartley Act, which 
covers all other industries affecting inter- 
state commerce, rely primarily upon medi- 
ation and fact finding. 


Mediation and conciliation, which terms 
are commonly used interchangeably, con- 
stitute the first step of the machinery of 
governmental dispute-settlement. The medi- 
ator, a neutral, does not make a decision. 
Rather, he aims to persuade the parties, 
by proposals and arguments, to come to 
voluntary agreement. Obviously, mediation 
may continue even after any more forceful 
device is invoked. 


Under both acts, mediation may be fol- 
lowed by freezing the status quo and using 
fact finding. Fact finding involves a public 
report by an impartial board as to the facts 
of the dispute. The parties are not legally 
compelled to accept the board’s findings, 
but public pressure may strongly motivate 
them to do so, especially where the board 
actually makes recommendations. 


Under the Taft-Hartley Act the Presi- 
dent may seek an injunction which will 
prevent a work stoppage for a total of 80 
days. Nothing prevents a work stoppage 
at the end of the 80-day period, however, 
and experience under the act indicates that 
the injunction has simply provided a “warm 
up” period for the strike that usually has 
followed the injunction period. Thus, too 
often the injunction has not prevented but 
has merely postponed the stoppage problem. 
At best, Taft-Hartley injunction and fact- 
finding machinery have scored a success 
rating of no more than 334% per cent. 


When the emergency provisions of the 
Railway Labor Act are invoked, the parties 
must maintain the status quo without a 
work stoppage for 60 days, during which 
time an emergency board investigates the 
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dispute and makes recommendations. While 
this machinery appears to have been more 
effective than that of Taft-Hartley (prob- 
ably because Railway Labor Act boards have 
power to make recommendations whereas 
fact-finding boards of inquiry under Taft- 
Hartley do not), strikes on the railroads 
and airlines have not been eliminated. 


Restricted Industry-Wide Bargaining 


Among the proposals considered by the 
Eightieth Congress, which enacted the 
Taft-Hartley Act, was a provision that the 
National Labor Relations Board not certify 
the same union to represent employees of 
competing employers, except for small plants 
located within 50 miles of each other. 
Different locals of the same national union 
would have been permitted to bargain with 
competing employers, but only if the bar- 
gaining and other concerted activities of 
such locals not be subject, directly or 
indirectly, to common control or approval. 
Each new session of Congress encounters 
similar proposals. 

This is the “preventive” approach de- 
signed to prevent strikes, such as_ those 
in the coal and steel industries, wherein 
members of powerful nation-wide unions 
too often have brought the overpowering 
effects of the work stoppage to bear as 
much upon the public and the government 
as upon their employers. 


While the dispersal of bargaining au- 
thority would generally prevent serious 
threat from strikes to the national welfare 
and security, it would provide the public 
little protection from local critical work 
stoppages 


Compulsory Arbitration 


Probably the most frequently mentioned 
alternative is compulsory arbitration. Un- 
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der this process, work stoppages are pro- 
hibited and an impartial arbitration board 
is appointed by the government to hear the 
dispute and to make an award which must 
be accepted by the parties. 


By and large, labor and management 
alike agree that, while thousands of indus- 
trial disputes are voluntarily arbitrated by 
the parties each year, arbitration should 
not be made compulsory by law. In brief, 
it is said that some parties will make only 
a pretense at collective bargaining if they 
know that arbitration is assured at the end 
of the road, and, moreover, that forced 
obedience generates further conflict. 


Such opposition notwithstanding, grow- 
ing public concern over work stoppages 
which cause severe hardship or danger to 
the general public is evidenced by the fact 
that some states have enacted compulsory 
arbitration statutes for their public utilities. 


These statutes would be greatly imple- 
mented and reinforced were the Taft- 
Hartley Act amended to permit simul- 


taneous application of such state legislation 
to employers covered by the federal act, 
or should Congress itself enact compulsory 
arbitration legislation. 


Plant Seizure 


We will recall that from time to time the 
government has “seized” industrial plants 
to prevent or end critical production stop- 
pages. When a plant is seized, its workers 
become employees of the government. As 
such, they have the right to bargain col- 
lectively through unions but are not free to 
strike. The Supreme Court has held that 
the anti-injunction provisions of the Clay- 
ton and Norris-LaGuardia Acts do not pre- 
vent issuance of injunctions in favor of 
the government in disputes with its own 
employees; violation of such injunctions is 
costly business, as John L. Lewis and sev- 
eral officials of the railroad brotherhoods 
probably will testify. 


Since 1861 the government has seized 
industrial properties on over 80 occasions. 
Generally, but by no means always, seizure 
has been based upon statutory authority, 
which often exists in time of war. Indeed, 
we learned recently that the government 
may not invoke this effective device except 
when its acts pursuant to statutory authority 
—in the celebrated “Steel Seizure” case of 
1952 the Supreme Court declared that the 
President has no power, either as Com- 
mander-in-Chief of the Armed Forces or 
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under the aggregate of his constitutional 
powers, to seize private property to prevent 
a production stoppage. Significantly, also, 
the Supreme Court has held that when the 
federal government does seize a private 
plant, the Constitution requires compen- 
sation to the owners for operating losses, 
and the Court further indicated that com- 


pensation must be paid, if claimed, for 
taking the property. 
In 1952 the State of Virginia enacted 


legislation authorizing governmental seizure 
of any public utility (to which federal legis- 
jation does not apply) furnishing water, 
light, heat, gas, electric power, transpor- 
tation or communication, whenever there is 
threat of substantial interruption of the 
services of the utility. The state retains 
control of the plant and maintains the status 
quo, insofar as wages and other terms and 
conditions of employment are concerned, 
until the parties settle the dispute. The 
state retains 15 per cent of the plant’s net 
income as compensation for its services. 
The utility is entitled to just compensation 
for the use of its properties up to 85 per 
cent of the net income during the seizure 
period. The freezing of wages and the 
employer’s loss of 15 per cent of income, 
it is thought, will spur the parties to agree- 
ment. It will be interesting to observe 
experience under the Virginia act as a 
possible pattern for other states. 


Nonstoppage Strike 


Something new is being discussed in in- 
dustrial relations circles—the nonstoppage 
strike. The theory here is that the strike 
is a contest of endurance and that such a 
contest may possibly be invoked without 
ceasing production. 


A recent publication in the Yale Uni- 
versity Labor and Management Center Series 
treats of the nonstoppage strike. That book, 
Social Responsibility and Strikes, by Neil W. 
Chamberlain (Harper & Brothers), outlines 
a plan meriting serious consideration. 


Under the plan a nonstoppage strike 
would be initiated when collective bargain- 
ing has reached a stalemate and a work 
stoppage would normally occur. While the 
parties may do this voluntarily in any case, 
Mr. Chamberlain suggests that it be assured 
by statute in cases where severe public hard- 
ship would result from a work stoppage. 

During the nonstoppage strike the em- 
ployees remain on their jobs, unless as 
individuals they choose to resign their 
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employment, and management continues 
normal production. Although production 
continues, however, each party must receive 
less during the nonstoppage strike than it 
does when there is no dispute; that is, each 
party subjects itself to some loss in order 
to impose a loss on its opponent, which 
results in a contest of economic power 
similar to that of the stoppage strike. 


Continued production of goods and serv- 
ices protects the interest of the public. 
It also serves the interests of the company, 
which will avoid the threat of permanent 
loss of markets to rivals, as well as the 
interests of the employees, who must keep 
eating when not working. 


Any assimilated contest of economic 
power honestly reflecting the true strength 
of each party can be achieved only if the 
loss to each party is relatively equal; that 
is, the same relative bargaining power inci- 
dent to an actual work stoppage must be 
preserved. 

A possibility, for instance, is (1) to re- 
duce wages by one half and (2) to reduce 
the company’s return to include only the 
variable expenses, such‘as labor costs, which 











would not exist during a work stoppage, 
plus one half of the fixed costs, such as 
rent and taxes, which would continue even 
during a work stoppage. Again, manage- 
ment might be compensated at some per- 
centage of normal profits—just so the sacri- 
fice to each party is relatively equal, all 
things considered. Excess receipts would 
be paid into the public treasury. Thus, each 
party would bring its power to bear upon 
the other to force an ultimate break in the 
negotiations deadlock—the contest of en- 
durance would continue until the parties 
settle their dispute. 

Proponents do not pretend that the plan 
is without weaknesses—there is no perfect 
substitute for the work stoppage. In any 
given situation the plan might give relative 
advantage to one party or the other, just 
as the stoppage strike does for that matter, 
but it is believed possible to devise a for- 
mula under which, while one party might 
gain a relative advantage in one case or 
another, neither employer nor employees 
would gain such advantage in all cases. All 
things considered, proponents of the plan 
deem its weaknesses minimal in light of 
the hope it promises. [The End] 





INFLUENCES OF THE COMMON LAW ON MAKE-WORK PRACTICES IN 
INDUSTRY—Continued from page 102 





rations of public policy, have all played their 
roles, both as hinderances and as helps to 
industrial productivity. 

_Doctrines of the common law, such as the 
illegal-purpose doctrine and its economic- 
interest test, have been applied in varying 
manners and degrees by different state judi- 
ciaries, and have been changed and reinter- 
preted at either the whim or more mature 
consideration of the justices within the 
states, and have been subject to expansion 
or limitation through Congressional enact- 
ments and their interpretation and, of course, 
through state legislation itself and through 
High Court determinations of constitutional 
and other federal issues. One state allows 
a union-coerced make-work practice while 
another determines against the _ identical 
practice through a judicious balancing of 


the public and private interests involved. 
Through one Supreme Court decision, a 
near-universal common law viewpoint ™ or 
the entire federal common law ™ becomes 
annulled, a presumed extinct power of the 
state judiciary comes back to life,“ or very 
active common law controls over private 
and public rights in the field of labor rela- 
tions teeter on the brink of virtual annihila- 
tion. Thus run the fortunes of the common 
law, and with them the fortunes of industry, 
labor and the public. 

The key need of the moment would ap- 
pear to be a Congressional clarification of 
(1) appropriate areas of state action and 
(2) those areas of union work-restrictive 
conduct meant to be protected from state 
control through federal labor relations law. 


[The End] 





190 American Federation of Labor v, Swing, 
3 LABOR CASES { 51,112, 312 U. S. 321, 61 S. Ct. 
568 (1941), through which stranger picketing 
to accomplish a variety of union-coerced objec- 
tives became constitutionally protected, nullify- 
ing common law Gecisions throughout the 
country. 

181 Brie Railroad Company v. Tompkins, cited 
at footnote 2. 
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182 International Brotherhood of Teamsters v. 
Hanke, and Automobile Drivers and Demon- 
strators Local Union No, 882 v. Cline, 18 LABOR 
CASES { 65,763, 339 U. S. 470, 70 S. Ct. 773 
(1950): Hughes v. Superior Court, cited at foot- 
note 116. 

133 Garner v. Teamsters Union, cited at foot- 
note 111. 
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UNION which strikes or engages in a 

- concerted refusal to handle work, or 
induces or encourages employees to do so, 
in the course of their employment, where 
the object of the action or inaction is, among 
other things, to force an employer to cease 
doing business with any other person or to 
force an employer to recognize a particular 
union not certified by the National Labor 
Relations Board, violates Section &(b)(4) 
of the Taft-Hartley Act. The popular name 
for such a violation is a “secondary boycott.” 


At the common law, a secondary boycott 
was enjoinable. Like most iegal principles, 
however, that one was complex. Courts 
have never agreed on a definition of a 
secondary boycott. The drafters of the 
Taft-Hartley Act wished to outlaw the 
practice but encountered difficulty in choos- 
ing statutory language to accomplish their 
purpose. The law does not use the term, 
but specifically names the practices it pro- 
scribes. Even this careful treatment has 
raised difficulties for courts trying to apply 
the statute to many factual situations. 


One especially troublesome problem of 
interpretation has arisen in connection with 
the so-called “hot cargo” clause in many 
collective bargaining agreements. 


A “hot cargo” clause is sometimes called 
a “struck work” or “unfair goods” clause. 
They are commonly found in contracts 
negotiated by the AFL Teamsters’ Union 
in the trucking industry. The interstate 
nature of the business makes it readily 
divisible into regions which cross state lines, 
and the wording of labor contracts is often 
identical, or at least very similar, through- 
out a region. It is, therefore, comparatively 
easy to put pressure on an unorganized 
employer in a region, since “hot cargo” 
clauses give employees the right to refuse 
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to handle “unfair goods,” and the freight of 
an unorganized employer is often labeled 
“unfair” by the Teamsters. 

After the Taft-Hartley Act was passed in 
1947, the question arose as to whether Sec- 
tion 8(b) (4) outlawed the “hot cargo” clause. 
It was argued that if the section forbade 
unions to induce employees to refuse to 
handle the freight of another employer, 
then a “hot cargo” clause was nothing more 
than an agreement to permit the union to 
break the law. Such an agreement was said 
to be void as against public policy. 


According to this point of view, a union 
which took advantage of a “hot cargo” 
clause and refused to handle another em- 
ployer’s shipments would violate Section 
8(b) (4). ; 

The Conway case—The National Labor 
Relations Board was faced with the problem 
of deciding the issue in 1949, in Rabouin 
d.b.a. Conway’s Express, 87 NLRB 972. A 
majority of the Board held that “hot cargo” 
clauses were legal, and that they protected 
unions from findings that they had com- 
mitted unfair labor practices in violation of 
8(b) (4). 

It was fairly certain that the union in the 
case had engaged in a secondary boycott. 
It was not so clear whether or not it had 
violated 8(b)(4). The Board majority said 
it had not because of the protection of the 
“hot cargo” clause. 


Two elements in the complex case are 
worthy of note in view of later develop- 
ments. For one thing, the union induce- 


ment had been directed against employers; 
the statute forbids inducement of employees. 
For another, the contracting employers had 
acquiesced in the employees’ refusal to handle 
the goods of the employer with whom the 
dispute existed. 
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When the case reached the United States 
Court of Appeals for the Second Circuit, 
the Board’s decision prevailed. The court 
said: “Consent in advance to honor a ‘hot 
cargo’ clause is not the product of the 
union’s ‘forcing or requiring any employer 

. to cease doing business with any other 
person’.” (21 Lasor Cases { 66,836, 195 F. 
(2d) 906 (1952).) 

In 1953, the Board again gave its blessing 
to the “hot cargo” clause in Pittsburgh Plate 
Glass Company, 105 NLRB 740. It held that 
when the employers involved consented to 
the “hot cargo” clause in their contracts, they 
agreed that a subsequent refusal to handle such 
goods was not “a strike or concerted refusal 
to work under Section 8(b)(4)(A).” Also, 
the refusal did not meet the statutory condi- 
tion “in the course of employment,” 
since the jobs as defined by the contract 
specifically excluded the handling of “unfair 
goods.” 


The McAllister case.—In a recent case, 
the “new” NLRB took another look at the 
“hot cargo” clause and split the Conway 
doctrine in half. The decision—McAllister 
Transfer, Inc., 5 CCH Laspor Law Reports 
(4th Ed.) 952,513, 110 NLRB, No. 224 
(1954)—-upheld the validity of the clauses, 
but denied them the power to insulate 
unions against findings of 8(b)(4) violations. 


The commentator on the case in 5 CCH 
Lapor LAw Reports (4th Ed.) § 76,141 had 


the following to say about the case: 


“In general, the McAllister decision was 
the Conway case all over again, but with 
a different line-up of adherents to the vari- 
ous points of view. Members Rodgers and 
Beeson wrote the majority opinion in Mc- 
Allister; they agreed generally with Member 
Reynolds in Conway—that a ‘hot cargo’ 
clause is ineffective as against public policy. 
Chairman Farmer disagreed (as had Chair- 
man Herzog in Conway), but found the 
union had committed a secondary boycott 
anyway. Members Murdock and Peterson 
clung to both the result and reasoning of 
the Conway majority. 

“The McAllister decision is unusual in that 
Chairman Farmer appears to be in the 
unique position of constituting a one-man 
majority. He was the only one who got 
what he wanted. He combined with Mem- 
bers Rodgers and Beeson to get the result 
he wanted—a finding that the union violated 
Section 8(b)(4)(A) and (B). He combined 
with dissenting Members Murdock and 
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Peterson to uphold the legality of the 
‘hot goods’ clause. 


“The result of McAllister is that, insofar 
as the NLRB is concerned, a ‘hot cargo’ 
clause is still legal. Whether this result 
will be of much value to unions is in doubt, 
however, when the reasoning of Chairman 
Farmer is examined. 

“There was one important factual differ- 
ence between Conway and McAllister. In 
Conway, the primary employers acquiesced 
in the refusal of the employees to handle 
the ‘unfair goods’; in McAllister, the em- 
ployers specifically ordered the employees 
to handle it. If that situation had obtained 
in the Conway case, it would probably have 
caused Chairman Herzog to vote against 
the majority decision as did Member Reyn- 
olds, Chairman Farmer may have noted 
this ‘precedent’ for his finding that the 
‘hot cargo’ clause does not protect unions 
from the penalty for violations of the Act 
when the employers do not acquiesce in the 
employees’ failure to handle the ‘unfair goods’. 

“The Chairman’s concurring opinion said: 

“‘T am convinced that acceptance of the 
Conway decision would not dispose of this 
case. Here, the facts which are set forth 
in the majority decision disclose, and the 
Trial Examiner found, that the Unions 
affirmatively induced and! encouraged their 
members to refuse to handle McAllister 
freight. Since this was done in furtherance 
of an objective interdicted by Section 8(b) 
(4), the conduct here is violative of the 
plain and literal language of the Section. It 
is impossible to say here, as in Conway, 
that there was no unlawful “inducement” or 
“refusal” on the part of the employees to 
handle McAllister freight. This is so for 
the simple reason that the secondary em- 
ployers here posted notices to their employ- 
ees directing them to handle all freight 
without discrimination. These notices were 
posted for the express purpose of putting 
employees on notice that they were ex- 
pected to handle McAllister’s goods when 
presented at the docks. 

“*Thus, we are confronted here with a 
case in which all of the elements of a viola- 
tion—inducement, refusal, and unlawful ob- 
jective—have been proved. The fact that 
one or more of these essential elements 
might have been lacking had the secondary 
employer adhered to his contract undertak- 





(Continued on page 132) 
February, 1955 @ Labor Law Journal 























Arbitration 








Developments 








N AWARD by an arbitration board 

that directed reinstatement of a discharged 
employee who was a member of the Com- 
munist Party was denied enforcement by 
the California Supreme Court on January 
5, 1955, on the grounds that the arbitrators 
exceeded their powers, that the award was 
contrary to law and that it would contra- 
vene public policy for the courts to en- 
force it. 


The case—Black v. Cutter Laboratories, 27 
LaBor Cases § 68,917—involved an unusually 
interesting factual situation. The employee 
was a woman who, when a student, aspired 
to a career as a labor lawyer. She gradu- 
ated from the University of California School 
of Jurisprudence in 1942, and was elected 
to Phi Beta Kappa and to the editorial board 
of the California Law Review. She was 
admitted to the California bar. After work- 
ing as an enforcement attorney with the 
OPA from 1942 to 1944, she practiced with 
a labor law firm until 1946. At that point 
she changed her career rather drastically, 
securing employment as a cannery worker 
sorting and trimming vegetables. She soon 
became active in union affairs. Later, in 
1946, she obtained employment with the 
company involved in the case. Her applica- 
tion for employment contained errors of 
both omission and commission. She later 
said that “she intentionally deceived the 
company because of her belief it would not 
employ her if she were truthful.” She was 
hired as a label clerk in the company, which 
manufactured antibiotics, and later became 
a clerk typist in its purchasing department. 
She became active again in union affairs and 
eventually was chosen president of the local 
union. Her special interest was represent- 
ing the union in grievances arising under 
its collective bargaining agreement. 

(A one-week strike called by the union in 
1947 was settled following the intervention 
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of Harry Bridges and as a result of nego- 
tiation with him. In 1950, the union was 
expelled from the CIO. The court said it 
was “generally denominated as ‘left-wing’.’’) 

On October 6, 1949, during negotiations 
for a new contract and “at a time when 
company officials were angry at certain 
activities purportedly in connection 
with union demands,” the lady was dis- 
charged. The grievance which arose out of 
her discharge was submitted to arbitration 
by a three-man board. The arbitrators de- 
cided, two to one, that the company could 
have fired the employee for her alleged Com- 
munistic affiliations and for her dishonesty in 
making application for the job, but that 
the right to do so had become “stale” when, 
for 2% years, she was permitted to stay on 
the job after both reasons became known to 
company officials. In effect, the board 
ruled, the discharge was actually caused 
by anger aroused during negotiations for 
the contract. Reinstatement with back pay 
was ordered. 

The company refused to reinstate the em- 
ployee, and the union asked the Superior 
Court of California to order compliance 
with the award. The court affirmed the 
award, and the company appealed to the 
state supreme court. 

The supreme court’s reversal of the deci- 
sion was on a four-to-three vote. The dis- 
sent was vigorous. Among other things, 
the dissenters complained that the majority 
view “holds that the employment of a Com- 
munist poses such a threat to the security 
of the country that a contract by an em- 
ployer with a union to keep a known Com- 
munist in its employ is against public policy 
and is therefore illegal. Thus by 
judicial fiat the Court abrogates 

the right of Communists as a class 
to enter into binding contracts.” 
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Problems 





The Administration 


In his State of the Union Message, the 
President made some recommendations for 
legislation affecting wages and hours. He 
recommended that the federal wage mini- 
mum be increased from 75 cents to 90 cents, 
and he also asked that protection of a 
minimum wage be given to many workers 
not now covered by law. 


In a special message to Congress, the 
President recommended higher pay and 
group health insurance for federal govern- 
ment employees. About half of the increase 
would go to workers in the five lowest 
pay grades. 

The group health insurance proposal 
would place one third of the cost, about 
$55 million annually, on the government. 


The Administration proposes to replace 
the eight-hour law with a “General Hours 
Act.” It is claimed that this would remedy 
the present situation where employers on 
government contracts work their employees 
56 hours a week with no overtime pay, and 
that the proposed law would remove other 
inconsistencies in the several eight-hour laws. 


The time for submission of comment on 
the proposed regulations dealing with the 
computation of overtime pay under the Fair 
Labor Standards Act has been extended to 
February 7, 1955. The title of the proposed 
regulations, Part 548, is “Authorization of 
Established Basic Rates for Computing 
Overtime Pay.” The proposal concerns 
requirements for the optional use of a 
“basic” rate instead of the “regular” rate 
in computing overtime pay at time and 
one half for al! hours worked over 40. 


In the Economic Report of the President, 
which was released January 20, wage rates 
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and earnings of production workers is 
traced from mid-1953 to the new all-time 
high estimated in December, 1954: 


“Average hourly earnings of production 
workers in all manufacturing industries 
moved upward moderately after mid-1953. 
The December 1954 level of $1.83 was 
6 cents above that of July 1953 and 3 cents 
above that of December 1953. ... As a 
result of the increase in hourly earnings 
and the recovery in hours of work [from 
the economic contraction, November, 1948, 
to November, 1949], weekly earnings by 
late 1954 were above their mid-1953 levels. 

From a July 1953 level of $71.33, 
weekly earnings rose to $72.36 in December, 
but they fell to $70.20 by April 1954 as 
a result of shorter hours. They subse- 
quently rose to the new all-time high of 
$74.12 in December 1954. 


“Outside manufacturing, hourly earnings 
toward the end of 1954 were also above the 
levels of mid-1953, except in mining, where 
there was virtually no change. Average 
hourly earnings in building construction 
rose 15 cents from July 1953 to November 
1954; in retail trade they rose 5 cents. 
Average hourly earnings in Class I Rail- 
roads rose 8 cents from July 1953 to 
October 1954. 


“Within manufacturing, the rise in aver- 
age hourly earnings for most major indus- 
try groups was larger than that of the 
all-manufacturing average. The latter was 
held down because employment contracted 
more in high-wage than in low-wage indus- 
tries. In durable goods manufacturing, where 
the average rose 3 cents from July 1953 to 
July 1954, the rise was 4 cents or more in 
nine of eleven major industry groups, and 
5 cents or more in four of them: Within 
many individual manufacturing industries, 
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wage rates rose more than average hourly 
earnings, which were held down by reduc- 
tions in overtime work at premium rates. 


“During 1954, a large proportion of the 
general wage increases negotiated in col- 
lective bargaining amounted to 5 cents an 
hour or slightly more, often accompanied 
by some improvements in pensions, insur- 
ance plans, or other fringe benefits. There 
was some tendency during the year to im- 
prove or preserve the relative earnings posi- 
tion of skilled workers by means of special 
wage increases or general percentage in- 
creases. Many workers in the basic steel, 
aluminum, aircraft, electrical machinery, 
shipbuilding, steel fabricating, meat pack- 
ing, rubber, pulp and paper, and telephone 
industries, among others, received wage 
increases in 1954. 


“In addition to the wage increases that 
were negotiated, increases of 5 cents an 
hour were received by workers in the auto- 
mobile industry and by some workers in 
the aircraft and farm machinery industries 
under the terms of the ‘annual improvement 
factor’ clauses of prior long-term agree- 
ments. Since the consumer price index 
declined slightly during 1954, wages de- 
creased 2 cents an hour under the ‘escalator 
clauses’ of these agreements, leaving a net 
gain in money wages of 3 cents an hour. 
A number of escalator clauses were dis- 
continued during the past year. The wages 
of approximately 2 million workers are 
now linked to the consumer price index, one 
and a quarter million fewer than a year ago. 


“Where firms or industries have ex- 
perienced persistent difficulties, unions have 
in some instances foregone wage increases 
or accepted decreases. Since mid-1953, 
major contract settlements without wage 
increases have been made in the textile 
dyeing and finishing, footwear, and pottery 
industries, and agreements in coal mining 
have not been reopened. In the full-fashioned 
hosiery industry, employer contributions to 


‘pension funds have been discontinued. In 


the wool textile industry in the North, 
wage cuts of 7 cents an hour and up were 
accepted by unions after arbitration or after 
strikes. Workers of two automobile firms 
voted to discontinue incentive wage sys- 
tems that had kept earnings on some jobs 
substantially above earnings for comparable 
work elsewhere.” 


Contractor's Employees at Air Base 


\ narrow, but interesting, point involved 
in interpreting the Fair Labor Standards 
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Act is that which seeks to determine the 
overtime category of employees of a con- 
tractor whose contract for the federal gov- 
ernment requires that he renovate and keep 
in repair runways on federal air fields. This 
point is of interest because of the question 
of whether or not such employees are en- 
gaged in interstate commerce. Perhaps this 
is one of the inconsistencies sought to be 
removed by the Administration’s proposed 
amendments to the wage and hour laws. 


The question of whether the employees 
of a contractor for the government are 
subject to the Fair Labor Standards Act 
has been discussed in several cases: Powell 
v. United States Cartridge Company, 18 LaBor 
Cases § 65,759; Divins v. Hazeltine Elec- 
tronics Corporation, 12 Lapor Cases { 63,828; 
Laudadio v. White Construction Company, 13 
Lapor CAseEs { 63,938; Ritch v. Puget Sound 
Bridge & Dredging Company, 11 Lasor CASES 
{ 63,216; Overstreet v. North Shore Corpora- 
tion, 6 Lapor Cases § 51,155; Alstate Con- 
struction Company v. Durkin, 23 Lasor CASES 


{| 67,434. 


The first case (Powell) stands for the 
proposition that FLSA applies to the em- 
ployees of a private contractor operating 
a government-owned munitions plant under 
a contract with the government. This 
opinion holds that the primary purpose 
Congress had in mind in enacting the 
FLSA was to eliminate substandard labor 
conditions throughout the nation, to raise 
living standards without substantially cur- 
tailing employment or earning power. The 
FLSA was not designed to regulate inter- 
state commerce, primarily. (Strictly speak- 
ing, the holding was limited to whether or 
not the employees were engaged in the 
production of goods for commerce.) It 
follows, then, that the government muni- 
tions plants provide an appropriate place 
for the beneficial application of the law’s 
standards of working conditions without 
danger of reducing employment through 
loss of business. 


In the Divins case, the question was 
whether the defendant’s employees engaged 
in radar and radio work for Navy vessels 
were within or without the operation of the 
FLSA. The court held that the operations 
of the employees on combat vessels were 
not within the operation of the act, being 
that the activities of the employees relative 
to transport or cargo vessels was within 
the act, even though the materiel was mili- 
tary in nature and was destined for com- 
sumption by military personnel. 
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In the Laudadio case, the question was 
whether or not the workers who extended 
existing runways or were engaged in recon- 
structing the control tower and making 
additions to existing hangars at the Floyd 
Bennett Field in Brooklyn were working 
on instrumentalities of commerce. It was 
held that the Navy made use of the field 
for interstate commerce, such as the arrival 
and departure of officers, men and mail, in 
interstate journeys. 


In the Ritch case, the deepening of navi- 
gable waters by channels for use by Navy 
combat ships was held to constitute an 
engagement in interstate commerce. 


The Overstreet case involved the operation 
of a toll bridge which was declared to be 
necessary to the interstate movement of 
persons and goods. 


The scope of the FLSA was extended 
by the fairly recent decision of the Supreme 
Court in the Alstate case. It was held that 
the petitioner’s employees who do not work 


on interstate roads themselves, but are 
engaged in the production of road-surfacing 
mixture for eventual use on interstate roads, 
are engaged in the production of goods for 
commerce. 


In another case, Mitchell v. H. B. Zachry 
Company, 27 Lapor CAsEs { 68,904, the de- 
fendant’s contractor was engaged in con- 
struction within a restricted area of the 
Holloman Air Force base. The work was 
that of repairing, renovating, widening and 
extending existing runways. The contract 
between the United States Government and 
the contractor provided for overtime pay- 
ment to laborers who worked in excess of 
eight hours per working day and the con- 
tractor contended that these employees were 
not subject to the FLSA and consequently 
should not be paid overtime for work done 
in excess of 40 hours a week. 

Relying on the above cases, the court in 
effect held that these employees were also 
subject to the benefits of the FLSA and 
the court granted the injunction sought. 
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ing to boycott “hot cargo” is not enough to 
bring this case within the holding of the 
Conway decision.’ 

“Tt is significant that all four members of 
the Board disagreed with the Chairman on 
this point—that the case was distinguishable 
from Conway. 


“The Chairman refused to join Members 
Rodgers and Beeson in holding the ‘hot 
goods’ clause illegal on its face. He felt 
that, in the absence of such a clause, an 
employer and a union could lawfully agree 
not to require employees to handle ‘unfair 
goods’. Since it should be lawful to agree 
in advance to do what may be lawfully 
done on the spot, he gave the ‘hot goods’ 
clause the vote it needed to survive. 


“Tt survives only in a limited state, how- 
ever, if Chairman Farmer’s view eventually 
prevails. Apparently, he held that employ- 
ers hold the key to whether or not the 
union representing their employees commit 
an unlawful secondary boycott. If the em- 
ployer acquiesces in the ‘hot cargo’ provi- 
sion, the union is protected by it; if he 
does not, the union loses its protection. 


“To some readers of the McAllister opinion, 
it may appear to be a holding without a 
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majority to back it up, The three-way split 
in reasoning makes it especially vulnerable 
to a change in Board personnel. Such a 
change has already occurred. Member 
Beeson’s term expired. His successor will 
have to run the gamut of approval by a 
Democratic Senate, after screening by a 
Democratic Senate Labor Committee. If 
the new Board member subscribes to the 
Murdock-Peterson view, the next ‘hot cargo’ 
case would probably result in a return to 
the Conway doctrine.” 3 

Postscript—The New York Journal of 
Commerce added a crisp postscript to the 
McAllister story on January 10. It quoted 
a report in the San Jose Mercury of a speech 
by Mr. Beeson, who left the Board on 
December 16, the date of the McAllister 
decision. The item said Mr. Beeson’s speech 
was critical of his former associates on the 
Board on the ground that they lacked prac- 
tical experience in the problems of industry. 
He was said to have advised his audience 
not to submit disputes to the Board for 
decision because of its slowness. 

He also reportedly singled out Chairman 
Farmer for specific criticism because he 
failed to go along with Members Beeson 
and Rodgers in outlawing “hot cargo” clauses. 
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CURRENT LITERATURE 





in the Labor Field 





ClO’s Tax Program 


A Handbook on State and Local Taxes. 
Congress of Industrial Organizations, De- 
partment of Education and Research, 718 
Jackson Place, N. W., Washington 6, D. C. 
142 pages. 1954. $2. 


This is a very good and an interesting 
handbook on state and local taxes. Being 
written and published by the CIO, it does, 
as one would naturally expect it to do, con- 
tain a propaganda line. The CIO is un- 
alterably opposed to the NAM-suggested 
sales tax. Those who propose tax reforms 
inimicable to CIO leanings are “reaction- 
aries of Washington.” 


The tax data is authentic and the theme 
is a good one—particular attention should 
be devoted to the increasing state and local 
tax burden, and the multiplicity of tax 
forms and their duplication by different 
levels of government. The book leans 
heavily on Professor R. A. Musgrave’s 
study of the distribution of tax payments 
by income groups. 


Certainly, anyone who is interested in a 
serious debate on preferential forms of 
taxes should have or should read the CIO’s 
viewpoint. The book advocates, of course, 
imposition of income taxes at steep pro- 
gressive rates in preference to all other 
forms. 


“Since all taxes ultimately must be paid 
out of someone’s income, why shouldn’t a 
much larger part of the revenue needs of 
the states and localities be raised’ in the 
first place from taxes imposed on the net 
incomes of individuals and the profits of 
corporations ? 


“Surely, the lessons to be learned from 
all the preceding chapters point to the im- 
mediate need to revise state and local tax 
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laws so that very much more public reve- 
nue will come from levies that bear directly 
on income and family status—through pro- 
gressive taxes on individual and corporate 
income and taxes on inheritances, estates and 
gifts. 


“But it is often argued by reactionaries 
that since the federal government already 
gets much of its revenue from progressive 
income taxes, the states and _ localities 
should emphasize the use of taxes like those 
on sales, excises, property and the like in 
order to keep the total tax structure of the 
nation in ‘balance’. To extend progressive 
taxation to the state and local level would 
practically confiscate the incomes of the 
well-off, they cry. 


“This position 
on fact.” 


is just not based 


The Clause We Work By 


Union Contract Clauses. Commerce Clear- 
ing House, Inc., 214 North Michigan Avenue, 
Chicago 1, Illinois. 1954. 780 pages. $9. 


Here, helpfully brought together, are 
hundreds of real-life union contract clauses. 
Each is the result of intensive negotiation 
and has been thoroughly tested by time and 
use. Arranged and classified, subject by 
subject, these clauses are compiled to pro- 
vide a dependable reference-guide for use in 
negotiations, at the bargaining table, in 
drafting working agreements or elsewhere. 

Throughout, the subjects covered are 
thoughtfully presented as closely as possible 
in the order most generally used in making 
up a union contract. Prefacing each gen- 
eral subject is an incisive analysis of the 
significant issues involved, carefully point- 
ing out certain laws that may affect the validity 
of some clauses. The fact that the material 
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is reproduced from the publisher’s CCH 
LaBor Law Reports vouches for its au- 
thenticity. 


Help on Handling Help 


Cases in Personnel Administration. Ben A. 
Lindberg. Prentice-Hall, Inc., 70 Fifth 
Avenue, New York 11, New York. 1954. 
586 pages. $6.50. 


This very readable volume is the latest 
in the publisher’s Industrial Relations and 
Personnel Series. It demonstrates how re- 
warding the Harvard Business School case- 
study approach can be in the study of per- 
sonnel administration. Professor Lindberg 
has devoted almost the entire book to the 
presentation of 64 cases of varying com- 
plexity, each involving a concrete problem. 
Altogether, nearly every phase of personnel 
administration becomes involved. Gener- 
ally, the cases have been well chosen to help 
the reader develop his insight and judgment 
in dealing with the harsh and conflicting de- 
mands made upon a personnel administrator. 


The reader will probably find it profitable 
to discuss the cases with a group. Many of 
the cases touch upon the individual prob- 
lems that develop into group conflicts and 
eventually become the raw material for in- 
dustrial disputes. Thus, the book has value 
outside the classroom, especially for those 
who are not specialists in the art of per- 
sonnel administration, 


The author has a moral as well as a 
pedagogical theme. Many of the cases present 
the idea that failure to make unpleasant 
decisions courageously and promptly can 
aggravate minor difficulties into major and 
intractable problems. Another recurring 
theme: We often fail to realize how little 
we understand of the other fellow’s com- 
prehension of a situation, and how liitle we 
ourselves know about it. These are lessons 
well worth learning again and again, and 
they are ably and graphically presented in 
this book. BENSON SOFFER 


NYU Lectures 


Seventh Annual Conference on Labor. 
Matthew Bender & Company, Inc., Albany 
1, New York. 1954. $11.50. 


This book is a report of the entire pro- 
ceedings of the New York University Seventh 
Annual Conference on Labor and contains 
31 articles grouped under the following 
subjects: 
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Health and Welfare Plans; Pension Funds 

“Health Insurance and Distribution of 
the Family Costs of Medical Care,” by 
Odin W. Anderson, research director, Health 
Information Foundation. 

“The British Health Service,” by Mar- 
garet Cole, member of the London County 
Council. 

“Implications of the Movement for Guar- 
anteed Wages for Unemployment Insur- 
ance,” by Irma _ Rittenhouse, principal 
economist, Bureau of Research and Statis- 
tics, Division of Employment, New York 
State Department of Labor. 

“The Public’s Interest in Welfare Funds,” 
by Alfred J. Bohlinger, Superintendent of 
Insurance, New York State. 

“Legal Safeguards in Setting Up Union 
Welfare Trusts,” by Herman E. Cooper, 
member of the New York bar. 

“Standards of Performance of Welfare 
Funds,” by Martin E. Segal, consultant on 
welfare and pension funds. 

“Tax Aspects of Collectively Bargained 
Pension Plans,” by Leonard Lesser, legal 
consultant, Social Security Department, 
UAW-CIO. 

“The Investment of Pension Funds,” by 
Esmond B. Gardner, vice president, Chase 
National Bank. 

“Multi-Employer Pension Plans,” by 
Robert Tilove, director, Pension Depart- 
ment, Martin E. Segal and Company. 


Strikes 

“Refusal to Bargain,’ by Richard D. 
Taplitz, member of the New York bar. 

“Respecting Picket Lines: A Union View,” 
by Kenneth O’Connor. 

“Union Responsibility (Including Suits 
Against Unions),” by Louis Newman, 
member of the New York bar. 

“The Strike Ballot and Other Compul- 
sory Union Balloting,” by Samuel Harris 
Cohen, member of the New York bar. 


Definition of the Appropriate Bargaining Unit 
“Craft and Splinter Units,” by Jesse 
Freidin, member of the New York bar. 
“Secondary Boycotts,” by Louis Sher- 
man, general counsel, International Brother- 
hood of Electrical Workers. 


“National Emergency Strikes,” by Isa- 
dore Katz, member of the New York bar. 
National Security 

“National Security in a Democratic 


State,” by Stephen C. Vladeck, member of 
the New York bar. 
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“Industrial Security and Civil Rights,” 
by Ephriam London, member of the New 
York bar. 

“Industrial Security and National De- 
fense,” by Robert L. Applegate, director, 
Industrial Security Division, Office of Do- 
mestic Security Programs, Department of 
Defense. 

“Industry’s Responsibility to Industrial 
Security,” by William J. Barron, labor 
relations counsel, General Electric. 

“Labor’s Responsibility to National Se- 
curity—And Its Due,” by Henry Mayer, 
member of the New York bar. 


Federal-State Jurisdiction over Labor Re- 
lations 

“Federal Preemption of the Law of 
Labor Relations,” by Archibald Cox, pro- 
fessor of law, Harvard. 

“Federal-State Jurisdiction in Railway 
Labor Relations,” by I. N. D. Wells, Jr., 
member of the Texas bar. 

“A Labor View of Changing Board 
Policy,” by Gerhard P. Van Arkel, for- 
merly general counsel, NLRB. 

“Board Policy and Labor-Management 
Relations: ‘Employer Persuasion’,” by W. 
Willard Wirtz, professor of law, North- 
western University. 

“Evaluating Board Policy and Precedent 
—Some Areas of Policy Change Under the 
‘New’ NLRB,” by Robert F. Koretz, pro- 
fessor of law, Syracuse University College 
of Law. 

Surveys of Current Trends 

“Free Speech and the N. L. R. A.,” by 
Theodore Iserman, member of the New 
York bar. 

“Trends in Labor Relations,” by Whitley 
P. McCoy, director of Federal Mediation 
and Conciliation Service. 

“The Impartial Chairmanship—An Insti- 
tution in Labor-Management Relations,” by 
Lois MacDonald, Harold Alksne and Rich- 
ard Taplitz. 

“Comments on the Waterfront Problem,” 
by Daniel Bell, labor editor, Fortune. 

“Public Opinion in Labor Policy,” by 


Howard Lichtenstein, member of the New 
York bar. 


Handbook 


Industrial Accountant’s Handbook. Edited 
by Wyman P. Fiske and John A. Beckett. 
Prentice-Hall, Inc., 70 Fifth Avenue, New 
York 11, New York. 1954. 1,072 pages. 
$12.50. 


Books .. . Articles 








This book comprises 25 chapters, each on 
a subject related to industrial accounting 
and each written by an expert thoroughly 
familiar with the particular subject involved. 





ARTICLES 





Federal Employers’ Liability . . . Prior 
to the 1939 amendment to the Federal Em- 
ployers’ Liability Act, it was required that 
the employee be engaged in interstate com- 
merce at the moment of injury in order to 
obtain benefits from the act. Today, says 
the author, the test of employment in inter- 
state commerce is simple: “Did the em- 
ployee have any duties which furthered in- 
terstate commerce? Did he in any way 
affect interstate commerce?” 

The 1939 amendment recognized the ne- 
cessity of practicable operation of law: The 
language is clear and strong; and old, inap- 
plicable rules are abandoned. This article 
points out that under the revamped act an 
“injury need not grow out of a single oc- 
currence. An action may be maintained to 
recover for a condition of ill being resulting 
from a series of incidents or a continuous 
wrong.” Appropriate cases are cited and 
the scope of the act is carefully spelled out. 
The author is a Chicago attorney.—Dooley, 
“The Scope of the 1939 Amendment to the 
Federal Employers’ Liability Act,” De Paul 
Law Review, Autumn-Winter, 1954. 


Wildcat Strike . . . The wildcat strike 
is showing no evidence of fading from the 
labor scene. For this reason, it is important 
that management obtain a complete picture 
of the structure within the plant community 
if it hopes to be prepared to handle the 
wildcat in all its forms. Management must 
strive to understand the pressures which 
exist within the various departments, occu- 
pations and worker groups, and must be 
able to answer the question: When is a 
dispute likely to be processed through the 
grievance procedure, and when js it likely 
to take the form of drastic action, such as 
a wildcat? 

The author, an assistant professor of in- 
dustrial relations at the University of Michi- 
gah, discusses solutions to management’s 
problem of getting the workers back on 
the job. Past practices are outlined, and it 
is concluded that the union leader’s situa- 
tion is sometimes impossible in siding with 
management and getting the men back to 
work.—Sayles, “Wildcat Strikes,” Harvard 
Business Review, November-December, 1954. 
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Meetings of Labor Men 


University of Minnesota.—The Thirteenth 
Annual University of Minnesota Industrial 
Relations Conference will be held April 5-6, 
1955, Minneapolis, Minnesota. The topic 
for this year’s conference is “Organization 
for Management Teamwork.” 


Personnel Management Association.—The 
Personnel Management Association of Greater 
Kansas City will hold a one-day conference 
on labor-management problems which will 
be presented and explained by an audio- 
visual program on February 24, 1955, in 
Kansas City, Missouri. 


CIO Conventions.— February 14-18: 
Transport Workers, Roosevelt Hotel, New 
York, New York. February 25: Oil Work- 
ers, Hollenden Hotel, Cleveland, Ohio. 
February 26: Gas, Coke, Chemical Work- 
ers, Hollenden Hotel, Cleveland, Ohio. 
February 28: Oil and Gas, Coke, Chemical 
Workers, Civic Auditorium, Cleveland, Ohio. 


Notre Dame.—A conference on industrial 
relations will be held at the University of 
Notre Dame, Notre Dame, Indiana, on Feb- 
ruary 25, 1955. There will be a discussion 
of current issues in collective bargaining. 


Labor Racketeering 


A new section of the Department of 
Justice convicted 28 labor racketeers 
last year. 


The Organized Crime and Racketeering 
Section of the Department of Justice, 
created last year, and headed by Assistant 
Attorney General Warren Olney, III, was 
an important development in the work of 
fighting crime. Approximately 50 investi- 
gations of extortion or bribery now are 
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being initiated every month under the Labor 
Management Relations Act and the Anti- 
Racketeering Statute (the Hobbs Act). In 
1953, there were 19 labor racketeering in- 
dictments involving 44 defendants under 
these two laws. In 1954, there were 37 
indictments involving 65 defendants. There 
were 28 convictions in 1954; none in 1953. 


“A flagrant example of the type of situ- 
ation involved can be found in the Evan 
Dale case in the Southern District of 
Illinois,’ Mr. Olney reported recently. 
“Dale gained complete domination of the 
rank and file of his union. He then used 
this control, plus terrorism, to intimidate 
contractors and sabotage construction work 
for his own, personal gain. Actions of Dale 
and his associates have been estimated to 
have cost the Government more than 
$51,000,000 during construction of the Joppa, 
Illinois, power plant for the Atomic Energy 
Commission. He and another labor leader, 
James Bateman, were convicted of attempt- 
ing and conspiring to extort more than 
$1,030,000 from the original contractors for 
the plant. : 


“The conviction of Paul H. Hulahan, a 
labor official of St. Louis, Missouri, repre- 
sented an important legal step under the 
Anti-Racketeering Statute. In the Hulahan 
case, the courts held that local contractors 
are protected by the Federal law against 
extortion by labor racketeers when the con- 
tractors depend upon interstate commerce 
for their materials and supplies.” 


No Contest 


The American worker is also the Ameri- 
can capitalist. 


“In Marx’s view, the two great warring 
forces were Capital and Labor. 
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“It was easy to identify Capital: that was 
the rich, idle individual who lived on the 
earnings of his great fortune, and who has 
been pictured for us in innumerable car- 
toons since that time sitting on large bags 
of gold, wearing a silk top hat, and smoking 
an enormous cigar. 

“Tt was also easy to identify Labor: that 
was a poor man with nothing to sell but 
his labor, with no property and no stake 
in the economic system, and with nothing 
to lose but his ‘chains. 

“Now, when you try to apply this di- 
chotomy to the American scene in the mid- 
twentieth century, you run up against one 
awkward fact: we are almost all of us 
Labor, and we are almost all of us Capital. 
Naturally this makes it a bit difficult to 
stage much of a Class Struggle.”—From an 
address by Under Secretary of Labor Arthur 
Larson, Second Annual Conference on Labor 
Relations, University of Pittsburgh, Decem- 
ber 14, 1954. 


Social Security 1955 


Expanded tax base and greater social 
security coverage applies in 1955. 


About six million more workers will be 
automatically covered by social security on 
January 1, and approximately four million 
more may be brought under social security 
on an elective basis. 


In the 19 years since enactment of the 
original social security law, which covered 
six out of ten workers, the program has 
been amended until today it covers nine 
out of ten workers. Along with other re- 
lated retirement systems, the expansion of 
social security on January 1 will come close 
to providing retirement benefit protection 
for all American workers. 


Although the rate, 2 per cent, remains 
the same as last year, earnings.up to $4,200 
received in a year will be subject to the 
social security tax and will start to count 
toward future benefit payments, and a 
beneficiary may get all his insurance benefit 
payments while earning as high as $1,200 
yearly. Commencing January 1, about 3.6 
million self-employed farm operators will 
be covered on the same terms as other 
self-employed people, except for special 
provisions for figuring the amount of their 
net annual earnings. 

About 200,000 more domestic employees 
in private households are covered by the 
amended law because of the removal of the 
earlier requirement that the domestic em- 
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ployee work 24 days in each calendar 
quarter in any one household. Now the 
requirement, beginning January 1, is the 
payment of $50 or more cash wages by one 
household employer in a calendar quarter, 


About 3,500,000 employees of state and 
local governments, excluded up to now be- 
cause they are under a retirement system, 
may now be brought under social security 
if they elect coverage by a referendum. 
And members of the clergy, whether em- 
ployed or self-employed, may come under 
the law as if they were self-employed 
persons. 


Other self-employed groups covered for 
the first time by social security as of 
January 1, 1955, are professional engineers, 
accountants, architects and funeral directors. 


Big Year for Benefits, Too 


Although unemployment is still high, 
the Secretary urges unemployment ben- 
efits increased in amount and duration. 


State unemployment insurance payments 
to jobless workers totaled about $2 billion 
in 1954. The average weekly check was 
about $25. 

More benefits were paid jobless workers 
in 1954 than in any year in the history of 
the federal-state unemployment insurance 
program. The previous record for benefits 
paid out in a calendar year was $1,736 
million, established in 1949. 


In 1949 the average number of workers 
drawing benefits was 1,666,000 and the total 
number of individuals receiving one or 
more checks during the year was 7,363,900. 
The average weekly benefit check that year 
was $20.48. 


Commenting on this, Secretary of Labor 
James P. Mitchell said: 


“In the aggregate these payments not 
only helped to stabilize employment and 
tide workers over temporary periods of 
unemployment but acted as a strong bolster- 
ing force for the entire economy. Geared 
to respond promptly in periods of economic 
adjustment, the unemployment insurance 
program undoubtedly was a strong con- 
tributing factor in stemming the unemploy- 
ment rise in early 1954 and improving 
conditions at the year end. 


“To realize its full potential as a stabiliz- 
ing force, the Federal-State unemployment 
insurance system urgently needs further 
strengthening. This year Congress passed 
legislation substantially increasing the num- 
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ber of workers covered by the program. 
On January 1, about 2,500,000 Federal 
civilian workers were given unemployment 
insurance protection. A year from now 
1,400,000 employees of establishments with 
four or more employes will be covered by 
the program. 


“T hope also that during this next year 
when most of the State legislatures are in 
session, steps will be taken by State officials 
to increase the amount and duration of 
benefits paid under State laws as recom- 
mended by the President.” 


The Guaranteed Wage 


The following explanation of a guaran- 
teed annual wage pian is taken from an 
explanation of the United Automobile 
Workers proposed plan for guaranteed 
employment in industries within the 
jurisdiction of the UAW-CIO. 


Guarantee 


Guarantee.—All workers able to work 
and available for work will be guaranteed 
40 straight-time hours of work or pay at 
their regular wage rates for every week, 
unless notified in advance that they are 
to be laid off for the entire week. The pay 
guarantee for pieceworkers will be 40 times 
their previous average straight-time hourly 
earnings if given less than 40 straight-time 
hours of work during any week or not 
notified in advance of a full-week layoff. 

When such advance notice is given, 
seniority workers will receive guarantee 
payments for each full week of layoff in 
amounts sufficient to enable them to main- 
tain the same living standards as when 
fully employed. 


Coverage.—All workers will be covered 
by the 40-hour guarantee. 

All workers who have seniority status, in- 
cluding those who acquire seniority after 
the plan becomes effective, will be covered 
by the guarantee against full-week layoffs. 


Duration of guarantee payments.—The 
40-hour guarantee will be effective for 
every week in which the worker is called 
in or for which no prior notice of full-week 
layoff has been given. 

The guarantee against full-week layoffs 
will be effective for up to 52 consecutive 
weeks of such layoff. 


The duration of guarantee payments for 
full-week layoffs for an individual worker 
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will be a ratio of the total of the number 
of weeks from the date he acquired seniority 
to the effective date of the plan, plus the 
number of weeks for which he received 
compensation (except guarantee payments 
for full-week layoffs) after the plan be- 
comes effective. 

Duration for a worker who acquires 
seniority after the plan becomes effective 
will be based on the number of weeks for 
which he receives such compensation after 
he acquires seniority. 

When a worker is recalled after a layoff, 
he will be entitled, when next laid off, to 
the unused balance of guarantee weeks at 
the time of recall, plus a ratio of the num- 
ber of weeks for which he received com- 
pensation following his last recall. 


Unemployment compensation.—The em- 
ployer’s liability for guarantee payments 
to any worker for any week will be reduced 
by an amount equal to the basic state un- 
employment compensation benefit which 
the worker is entitled to receive for that 
week. Special provision will be made with 
respect to the dependents allowances paid 
under some state laws. 


Availability for other work.— Unless other- 
wise directed by the employer, a worker 
laid off for a full week will be required to 
register with the state employment service 
and to accept suitable employment. 


Standards of “suitability” will be speci- 
fied by the agreement, without regard to 
any standards that may be provided in the 
state unemployment compensation laws, in 
order to protect workers against pressure 
to accept jobs paying substandard wages, 
having substandard working conditions, ete. 

If a laid-off worker who takes a suitable 
job with another employer fails in any 
week to earn an amount equal to his regular 
earnings with the guaranteeing employer, 
the latter will make up the difference. 


A laid-off worker who takes a suitable 
job with another employer will remain 
eligible to receive guarantee payments, if 
and when again unemployed, for a period of 
time beyond the time when his guarantee 
payments would have ceased if he had not 
found other employment. 


Financing 

Cost of short workweeks.—Costs arising 
out of short workweeks, or failure to notily 
workers in advance of a full-week layoft, 
will be met by the employer on a pay-as- 
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Arthur Stark has been named im- 
partial adviser for New York City 
transit disputes by Secretary of Labor 
James P. Mitchell. He is executive 
director of the New York State Board 
of Mediation, member of the faculty 
of Columbia University and author of 
the article ‘Are There Too Many 
Mediators?” in last month's Journal. 
The collective bargaining agreement 
between the city’s Transit Authority 
and the CiO Transport Workers 
Union, which represents its 34,000 
workers, empowered the Secretary 
to name the adviser. Mr. Stark was 
installed in the new post January 6. 





you-go basis and will not be credited 
against his maximum liability. 


Cost of full-week layoffs—Costs of pay- 
ments for full weeks of layoff will be met 
by the employer on a pay-as-you-go basis up 
to a specified maximum percentage of his 
current payroll. 


Reserve trust fund.—The employer will 
be required to make contributions to estab- 
lish and maintain a reserve trust fund to 
meet costs of full-week layoffs in excess 
o! the percentage of his current payroll 
specified above. 
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The employer will be required to build 
the reserve trust fund up to and to main- 
tain it at a specified percentage of his “base 
payroll.” (The “base payroll” will be the 
highest number of man-hours worked in 
the bargaining unit during any of a speci- 
fied number of calendar years immediately 
preceding the annual review of the fund 
multiplied by the current average straight- 
time hourly wage rate.) 


A “contribution rate” will be specified, 
in terms of a fixed percentage of “base pay- 
roll” sufficient to bring the reserve up to 
the required level within a specified period. 


The employer’s maximum liability, for 
current (pay-as-you-go) payments for full- 
week layoffs plus contributions to the trust 
fund, will be limited to the percentage of 
his current payroll specified above. The 
cost of current guarantee payments will be 
the first charge against this percentage, 
with the trust fund, if contributions are 
due it, getting the remainder up to the 
“contribution rate’ or the amount due, 
whichever is less. 


After the reserve reaches the required 
level, further contributions will be required 
to be made into the trust fund only (1) to 
replace withdrawals from the fund, (2) to 
adjust to increases in the “base payroll” 
resulting from increases in employment, or 
wage rates, or both and (3) to adjust to 
unemployment compensation law amend- 
ments or changes in the terms of reinsur- 
ance which would have the effect of 
increasing the potential liabilities of the 
reserve fund. Such further contributions 
will be made at the “contribution rate.” 


Provision will be made for reducing the 
required size of the reserve fund below the 
originally specified level based on (1) de- 
creases in the “base payroll,” (2) increases 
in unemployment compensation benefits and 
duration, or both and (3) increases in 
amounts available under reinsurance. 


Reduction of the actual reserve, when 
warranted, will be accomplished by tempo- 
rarily reducing the maximum percentage 
of current payroll specified above. Excess 
monies in the trust fund, above the amount 
required, will also be permitted to be used 
to pay reinsurance premiums. 

The adequacy of the reserve will be re- 
viewed annually by the joint board of ad- 
ministration in the light of specified factors. 

The employer will be permitted, at his 
option, to make additional contributions to 
the trust fund reserve over and above the 
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“contribution rate’ for the purpose of 
anticipating or averaging over good and 
bad years his pay-as-you-go liabilities for 
full-week layoffs. Such additional contribu- 
tions will be earmarked for use in meeting 
pay-as-you-go liabilities only and will not 
be considered in the annual review of the 
adequacy of the fund. 


Administration 


Joint board and committees.—The guar- 
antee will be administered by a joint board 
of administration composed of employer 
and union representatives, in equal num- 
bers, plus an impartial chairman to break 
deadlocks. 

Joint plant and regional committees, com- 
posed of employer and union representa- 
tives only, will be established in multiplant 
corporations and under pooled plans, to the 
extent necessary. 


Functions of joint board.—In addition to 
its other functions, the joint board of ad- 
ministration will interpret the guarantee 
agreement and will decide all questions 
involving eligibility for guarantee payments, 
including the amount and duration of the 
payments due any worker, whether work 
offered him: is suitable work, etc. The board 
will make its own independent determina- 
tions in accordance with the provisions of 
the guarantee agreement and will not be 
bound by any determination of finding made 
under state unemployment compensation laws. 


Unemployed” Means 
“Not on the Payroll” 


The conflict between guaranteed an- 
nual wage plans and the present un- 
employment insurance laws is forceably 
explained by William Papier's article in 
the January, 1955 issue of the Industrial 
and Labor Relations Review. By permis- 
sion of the Review, we have excerpted 
that part applicable to legislation and 
financial implications of the establish- 
ment of such plans. The author is direc- 
tor, Division of Research and Statistics, 
Bureau of Unemployment Compensa- 
tion, State of Ohio. 


Current thinking concerning guaranteed 
annual wages, if accepted, could have a 
tremendous impact upon unemployment 
compensation. Before discussing some of the 
legislative, administrative, and other impli- 
cations, one point should be clearly estab- 
lished. At the present time, guaranteed 
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wages and unemployment compensation 
are not only unwed—they are comparative 
strangers. State agencies consider guaranty 
payments as wages. Workers who receive 
such payments are not considered unem- 
ployed and cannot receive compensation for 
total unemployment. 


Despite variations between the steel- 
workers’ 1953 proposal to the Aluminum 
Company and their latest to U. S. Steel, 
the implications for unemployment com- 
pensation are essentially the same. Further- 
more, the fact that a guaranteed annual 
wage plan was not negotiated by the steel- 
workers in 1954 may sharpen rather than 
lessen the enthusiasm of the auto workers 
and other unions whose contracts have not 
yet expired. Rather than empty the shot- 
gun, in other words, they may choose in- 
stead to load both barrels. 


In any: case, one of the primary effects 
of a negotiated guaranteed annual wage 
plan, such as that of the steelworkers, 
would be legislative. Legislative changes 
in the field of unemployment compensation, 
however, would be more difficult to achieve 
than in the case of Old-Age and Survivors 
Insurance. In liberalizing the government 
pension plan, there was only a single point 
of legislative contact—the Congress. Fur- 
thermore, all employers paid the same tax 
rate under the federal pension plan; there 
was no strongly divided employer senti- 
ment based upon tax differentials. In un- 
employment compensation, however, each 
legislature must be dealt with separately. 
And in view of experience-rating tax 
variations in unemployment compensation, 
nonguaranty employers would more than 
likely take issue with guaranty employers. 

Suppose, however, a proposal such as 
that of the steelworkers is eventually 
adopted, and industry leaders in steel do 
seek legislation permitting unemployment 
compensation to be supplemented by 
guaranty payments. If they look to the 
Congress to establish minimum benefit 
standards, thus forcing changes in state 
laws, they would face historically strong 
opposition from the states. There is also 
a record of past coolness toward such 
proposals which had been advanced by 
President Truman. Furthermore, President 
Eisenhower emphasized his policy of re- 
ducing federal controls in his budget mes- 
sage of January 1954, when he stated, 


“This budget marks the beginning of a 
movement to shift to state and local govern- 
ment, and to private enterprise, federal 
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activities which can be more appropriately 
and more efficiently carried on in that way.” 


The steel-industry leaders, once a guar- 
anteed wage plan is adopted, would pre- 
sumably seek legislative changes. Those 
states—Pennsylvania and Ohio—which to- 
gether account for three out of every five 
steelworkers in the nation would be among 
the very first in which state “conformity 
amendments” would be sought. 


To the extent that state laws were 
changed to shift unemployment costs from 
the private guaranty Fund to the state 
Unemployment Trust Fund, other employ- 
ers would doubtless object. In other words, 
nonsteel employers, fearing heavier outlays 
in state unemployment compensation pay- 
ments—and resultant increases in their tax 
rates—would probably oppose the steel 
employers. The end result could be a uni- 





form national guaranty contract for steel- 
workers with wide variations between states 
—and perhaps between localities within a 
state—in the extent and pattern of supple- 
menting unemployment compensation. 


The proposed guaranteed annual wage 
plan once adopted by steel (or any other 
industry) would more than likely result 
in similar contracts for automobile and 
electrical workers. The rubber workers— 
concentrated in Ohio and geared to the 
automotive industry—would doubtless fol- 
low suit. Unless the plans adopted by 
business leaders in all these industries were 
quite similar, they would invite legislative 
battles not only with nonguaranty employ- 
ers, but also among themselves. 


If the guaranty employers should gain 
their legislative goals, however, perhaps the 
most significant implication is this: the 
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On January 17, President Eisenhower gave his budget message to Congress. It calls 
for net budget expenditures in the fiscal year 1956 of $62.408 billion. The budget 
estimates that the net receipts will be $60 billion. Thus, we will have a deficit of a 
little over $2 billion. The President said: ‘‘The budget would have been balanced for the 
current fiscal year if there had been no tax cuts. However, it was desirable to share 
the benefits from the large expenditure reductions. This enabled the people to have 
the extra money to spend for themselves which they retained because of the reduction 


in their taxes."’ 


Rank and File 
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contract provisions for guaranteed annual 
wages—including those relating to basic 
eligibility, benefit rates, duration, and dis- 
qualification—would in time tend to control 
the content of state laws. The legislative 
process in the field of unemployment com- 
pensation could, in effect, be shifted away 
from the legislatures and onto the bargain- 
ing tables. 


Within the guaranteed industries, a 
similarly significant shift would probably 
develop. Heretofore, employers have gen- 
erally considered unemployment compen- 
sation essentially a tax function and have 
assigned it accordingly to their tax (or 
social security) accountants. Smaller em- 
ployers have frequently employed service 
companies, specializing in unemployment 
compensation taxes, to represent them in 
all activities relating to claimants, including 
protests and appeals. Understandably, 
these tax accountants have endeavored to 
win for their employers the lowest possible 
tax rates (currently, in Ohio, the top rate 
is 27 times the minimum, which is 0.1 
percent of the first $3,000 of each covered 
worker’s earnings). To the extent that 
former employees of these employers fail 
to draw unemployment compensation— 
whether due to re-employment, or disquali- 
fication, or for other reasons—the tax rates 
might be lowered toward the minimum. 
As a result, many of these tax accountants 
have vigorously and aggressively utilized 
every legal resort to achieve minimum tax 
rates—without consideration for the indus- 
trial relations aspects of their activities. 


Should a labor-management contract call 
for a guaranteed wage plan integrated with 
state unemployment compensation and sub- 
ject to contract grievance procedures or 
administration by joint boards, then an 
internal shift in management functions ap- 
pears likely. Employers with such con- 
tracts would doubtless weigh the industrial 
relations aspects of unemployment compen- 
sation against cost factors (their unemploy- 
ment compensation tax rates plus their 
contributions to the guaranty fund). Un- 
employment compensation, as a function 
within management, would either be trans- 
ferred from tax accounting to industrial 
relations or become subordinate thereto. 
The pattern of protests and appeals on 
unemployment compensation claims, stem- 
ming from employers or their representa- 
tives in the past, might very well change 
with the adoption of a guaranteed wage 
plan such as those recently proposed. 


142 








Mediation Prospers in 1954 


Requests to FMCS for impartial arbi- 
trators increase 55 per cent. 


A sharp upturn in fiscal year 1954 over 
the previous fiscal year in requests by 
management and labor for impartial arbi- 
trators to be assigned to labor disputes 
was reported recently by the Federal Media- 
tion and Conciliation Service. The number 
of requests to the agency increased 55 per 
cent; the number of arbitrators appointed 
by it was up 46 per cent. 


The FMCS maintains an active list of 
arbitrators chosen for their demonstrated 
ability and ethics in arbitration work, and 
who have had prior approval by both man- 
agement and labor as to their acceptability. 


1954 Shapes Up as 
Record Safety Year 


Injury rates during first nine months of 
year hit new low. 


American industry completed 1954 with 
the best safety record yet achieved. Figures 
for the final quarter of the year remained 
untabulated, but it was known that injury 
rates usually decline during that period. 


Secretary of Labor Mitchell predicted the 
record low on December 15 when he revealed 
that the Bureau of Labor Statistics clocked 
the first three quarters injury rate for all- 
manufacturing as the best ever recorded. 
The nine-month figure was 11.7 injuries per 
million man-hours. The previous low was 
13.9, in 1953. The normal drop in injuries 
during October, November and December 
caused predictions that the final average for 
the year would better the 1953 figure of 13.4 
by a considerable margin. 


Of the 132 individual industries for which 
data were available, 85 showed decreases of 
one full frequency-rate point or more in 
their nine-month rates between 1953 and 
1954. Little change was reported by 38, and 
only nine industries had significantly higher 
rates in 1954 than i 1953. 


Industries recording outstandingly low rates 
for the first nine months of 1954 were syn- 
thetic fibers—2.1, explosives—2.2, miscellane- 
ous communication equipment—2.5, electric 
lamps (bulbs)—2.8, aircraft—3.0, synthetic 
rubber—3.0, rubber footwear—3.6, photo- 
graphic equipment and supplies—3.9 and 
radio tubes—4.0. 


February, 1955 @ Labor Law Journal 
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THE DEVELOPING LAW—Continued from page 86 





ber of unions in each plant, would it not be 
possible for a small union (of, say, five or 
six members), by calling a nonstoppage 
strike in one shop for a trivial cause, to tie 
up the company’s net profits, cause salary 
deductions from all executives, and in gen- 
eral disrupt the company’s business and 
hamper its credit? 


Answer: No. It is not contemplated 
that a company would ever make a non- 
stoppage strike agreement with a union too 
small to stop a plant by calling a regular 
strike. 

If the union (though small) were power- 
ful enough to stop a plant or a division by 
striking, it would be appropriate to make 
a nonstoppage agreement with it. But this 
should be done’only if nonstoppage con- 
tracts could be made with all other unions 
in that plant that would be strong enough 
to stop the plant by striking. If one union 
were to call a nonstoppage strike, it would 
carry with it other unions in the same shop 
(as it would in a regular strike) and also 
the executives in that shop, and the ex- 
ecutives in the line of authority from that 
shop to the board of directors of the com- 
pany. But the strike (by agreement) would 
not affect executives in other branches or 
divisions that had no authority in the plant 
on strike nor executives in the head office that 
had no authority in the plant involved. Fur- 
thermore, in such a case, a flat sum nor- 
mally would be agreed to for forfeiture in 
lieu of net profits (which the law permits), 
so the net profits of the company as a whole, 
or of other branches or divisions (whether 
separate corporations or not), would not be 
affected by the strike. 


(20) Question: If two or more strikes 
overlapped, or occurred simultaneously in 
two or more different plants owned by a 
single corporation, would the head ex- 
ecutives or officers of the corporation be 
subject to salary forfeitures more than once? 


Answer: No. The bill provides that not 
more than one deduction shall be made 
from one salary at one time. However, the 
single deduction from the salaries of head 
executives would continue until all strikes 
in plants under their control had _ been 
settled. 


(21) Question: Is not the requirement 
ot having the National Labor Relations 


The Developing Law 


Board determine the net profits of a com- 
pany involved in a nonstoppage strike im- 
practicable and unduly expensive? 


Answer: No. A verified copy of the 
company’s income tax return would usually 
be sufficient evidence of net profits either 
for the year immediately preceding the 
strike or for the year during which the 
strike occurred. 

(22) Question: Would a 25 per cent or 
other agreed deduction from wages cause 
labor to slow down its work? 

Answer: It is possible. However, since 
it is likely that most strikes would be settled 
within 90 days, in most cases all wages 
withheld would ultimately be paid in full. 
It is believed there would be little or no 
tendency to slow down when it would be 
known by labor at the time of doing the 
work that full payment of wages was prob- 
able. If the penalty consisted in a gradual 
day-by-day forfeiture, a much greater risk 
of a slowdown would be created, because a 
percentage of wages would be irretrievably 
lost each day. But this risk would seem not 
to be present in a plan which makes prob- 
able the recoupment of all deducted wages. 


(23) Question: Is the nonstoppage strike 
plan a rigid one which must be totally ac- 
cepted or totally rejected? 


Answer: No. It is recognized that there 
are many kinds of business and industrial 
organizations and numerous types of labor 
unions. So, while the main features of the 
scheme are prescribed in the bill, provision 
is made for adjustments. By it, percent- 
ages of wages and salaries subject to for- 
feiture may be varied; when the net profit 
forfeiture provision is inappropriate, stipu- 
lated amount subject to forfeiture may be 
substituted for the net profits; the con- 
tract may define the plant, division or other 
unit to be made subject to the plan; joint 
agreements may be made with two or more 
unions in the same plant; or if for any 
reason the plan should not apply to any 
members of management or groups of 
workers in any plant, they may be ex- 
pressly excluded from the contract. Thus, 
there would be considerable leeway given 
to the negotiators of a contract to make it 
fit any industrial unit. It is fully realized 
that the best plan must come from ex- 


perience. [The End] 
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Push-Button Factory .. . 








GENESIS TELLS US that God 
filled the earth with living things and then made man to 
have dominion over them. Man as an animal is distinguished 
from others by his ability to reason and to think. Through 
the centuries man has made the other animals subservient 
to his private and collective wants. These early accomplish- 
ments are, in this twentieth century, being surpassed: Man 
has learned to transfer to the inanimate the ability to do a 
part of his thinking for him. Our cover shows views of these 
“brain machines” which are finding quick acceptance in busi- 
ness operations. These, plus other machines in use in factories, 
are the means by which a great technological change called 
“automation” is being produced. 


Automation reduces traditional manpower requirements. 
It will change the composition of our labor force. Under 
proper control, automatic equipment will continually turn out 
high-quality production with speeds beyond those attainable 
by human beings. The typical auto worker of the future may 
be a skilled maintenance man, an engineer, an analyst or a 
mathematician. Not only has there been a reduction in the 
number of those workers directly affected by automation, such 
as machine operators, foundrymen and press operators, but the 
indirect effects have spread throughout the plants, reducing 
the numbers required to turn out each unit of production in 
such groups as sweepers, inspectors, clerks and office workers. 


As MAN ADMIRES his latest, 
he soon begins to notice that its very invention creates a host 
of social problems which proceed from it like a shadow. The 
rapid lengthening of this shadow has alarmed some to the 
extent that they describe industrial automation as the Second 
Industrial Revolution. Vocational training and retraining will 
be required to teach the new skills demanded by the changed 
methods of industrial production. Larger unemployment com- 
pensation will be demanded to cushion the shock of technological 
displacement ; there will be redoubled pressure for the guaranteed 
annual wage, for social security benefits and for earlier retire- 
ment for displaced older workers who find it impossible to 
obtain new jobs. But then, you can’t bask in the morning sun 
of a new day without casting a shadow behind you. 


Photographs courtesy of IBM and Remington Rand. 
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